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PEOEPAT

Tembl paboThI: AJBOKAT, KaK IPEICTABUTEND B IPAKIAHCKOM IIPOLIECCE.

O6bekt wuccnenoBanus. OOBEKTOM BBIMYCKHOTO KBATH(DPHUKAIMOHHOTO
UCCIIEIOBaHMsI SIBJISIFOTCSL  OOIIECTBEHHBIE IPABOOTHOIICHHUS, PETYJIUPYIOLIUE
WHCTUTYT MPEJACTAaBUTEIBCTBA B IPAKIAHCKOM CYIO0IPOU3BOCTBE.

IIpeamer  uccimenoBanus.  lIpenmMeToM  HACTOSIIETO  BBITYCKHOIO
WCCJENOBAHMUS  BBICTyHAlOT HOpMBI  Poccuwiickoro ¥ MEXJIyHapOIHOIrO
3aKOHOJATEIbCTBA,  IOCBSIIECHHBIE  YCTAHOBJIEHUIO M PEryJUpOBaHUS
IIPOLIECCYAIBHOIO CTaTyca MPEICTAaBUTEN B TPAXAAaHCKOM mpouecce Poccuiickoi
denepanu.

Lens VICCJIEIOBAHMSI. Lensro HACTOSIIIIETO BBIIIYCKHOTO
KBAJIM()MKALIMOHHOTO HUCCIIEI0BAaHUS SIBIISIETCSl BCECTOPOHHEE U MOJIHOE M3yUYEHUE
IPaBOBOT0 HHCTUTYTa MPEACTABUTEIBCTBA B COBPEMEHHOM IPOIECCYaTbHOM
3aKOHO/IATEIbCTBE, a TAK)XKE aHAIU3 MpoOJeM, BOZHUKAIOUIUX HA MPAKTUKE MpPU
peanu3aluy TpaxJAaHaMUd M IOPUIMYECKMMH JIMI[AMU [paBa Ha Yy4yacTue
MPEICTaBUTEIIS B IPAXKIaHCKOM IPOIIeCCe.

JUiss TOCTHKEHHsI BBILIEOTMEUEHHOM I1eJIM OBLIM MOCTABJIEHbI CIEAYIOLINE
3a]1a4u:

— paccMOTPETb MWCTOPHUIO BO3HMKHOBEHUS M  PAa3BUTHS HMHCTUTYTa
IIPEICTABUTENBCTBA B OTEUECTBEHHOM I'PAKIAHCKOM ITPOLIECCE;

— J1aTh TOHSATHE, BBIIBUTH NPUPOJY, ONPEACNIUTHh CYIIHOCTh M 3HAUYCHHE
MPEICTaBUTENBCTBA B TPAXKAAHCKOM IIPOLIECCE;

— paccMOTpeTh BHJbI, OCHOBaHHS U (OPMBI MPEACTABUTEILCTBA B
IpaKJaHCKOM IIPOLIECCE;

— paccMOTpeTh  MOHATHE, CTPYKTYpY, COJEpKaHHME U  3HAUYCHHE
IIPOLIECCYATBHOIO CTaTyCa MPEACTABUTEIS B IPaXXIaHCKOM CYZOIPOU3BOJICTBE;

— ONpEIeNIUTh OCOOCHHOCTH MpPOLECCYyaJbHOTO0 CTaTyca aJBOKaTa -

MNpEACTAaBUTCIIA B I'PAXKIAHCKOM CyJOIIPONU3BOJACTBE.
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— paccMOTpPETh BONPOCHI y4acTHsl aJBOKAaTa - MPEACTABUTEN Kak
OCHOBHOTO CyOBEKTa, OKAa3bIBAIOMIETO KBAIM(DUIHUPOBAHHYIO IOPUINYECKYIO
MOMOIIb 110 TPAXKJAHCKUM JIeJIaM;

— pa3o0paTh HOpPMBI, BHUIBl M COJEPKAHUE IOPUIUYECKON ITOMOIIU
aJIBOKaTa-IPEICTABUTEIIS 110 TPAXKITAHCKUM JIEJIaAM.

Tema BbIMyCKHOH KBaNM(UKAIIMOHHONW paOOThl IPEJACTABIAETCS TOCTATOUHO
U3Yy4YEHHOH. YKa3aHHYIO TEMY B CBOMX TpyJax M3ydalud Takue ydeHsle, kak 10.D.
becnanos, B.M. boromosnos, /[.H. bopomun, M.A, bruxee, B.H. BypoOumn,
B.A. Baiinan, M. A, BukyT u apyrue.

CtpykTypa BBITYCKHON KBAIM(PUKAIUOHHON paboThl 00YCIOBIIEHA €€ LEbIO
u 3amadamu. JlaHHasg paboTa COCTOMT W3 BBEACHHS, TpPEX IJaB, KOTOpPbIE
pazaeseHbl Ha naparpadsl, 3aKJII0YEHHS U CIIMCKAa UCTOYHUKOB U JIUTEPATYPHI.

WNHCTUTYT NpeaCcTaBUTENBCTBA B CY/I€ M0 T'PAXIAAHCKUM JEJIaM UMEET CBOIO
UCTOPHUIO PA3BUTHUS U HBOJIIOLMHU, HAUYMHAIOILIYIOCS €Ille C JPEBHEWUIINX BpPEMEH.
FEme y apeBHHX cnaBsiH Cc(GOpPMHUPOBAIOCh TaK HA3bIBAEMO «POACTBEHHOI'O
MPEICTaBUTENIBCTBOY», II€ OJHM YJIEHBI CEMbH MpPEACTaBIsUM Apyrux. OaHaKo, B
HallleM T[OCYAapCTBE JOJr0€ BPeMs OCTABAJIOCh MOJIHOE OTCYTCTBHE IMPABOBBIX
HOPM, PEryJIHPYIOIINX JAHHBIE OTHOIICHHS.

CyneOHoe TpPENCTaBUTEIBCTBO — 3TO BBIINOJHEHUE MPOLECCYaTbHBIX
JNEUCTBUIM ONHUM JMLOM (TIpEACTaBUTENIEM) OT UMEHH U B HHTEpecax Ipyroro
nuna (peaCcTaBIsIeMOro).

[IpaBoBasi  CymIHOCTb CYJEOHOrO  NIpPEICTaBUTENIBCTBA  COCTOMT B
CJIEIYIOLIEM:

1. B pamkax cyaeOHOro npejcTaBUTEILCTBA M0 TPAKIAHCKUM JieJlaM OIHO
auno (MpeAcTaBUTENb) JACUCTBYET OT MMEHHM W B HHTEpecax Jpyroro Jiuuia
(npencraBnsiemoro). Ilpu »TOM, mpeACTaBUTENb HE MPUHUMAET Ha cels mpaBa U
00513aHHOCTH OTAEJIbHO OT MpPEJICTaBIsIEMOro JuIa, a Ha00OpPOT COBEPIIAECT BCE
neicTBUs OT ero uMeHu. OTBETCTBEHHOCTH )K€ 3a YKa3aHHbIE JEHCTBUSI HECET HE

npeacCTaBUTCIIb, a HpCI[CTaBJ'IHCMBII\/’I, KakK 6y,Z[TO OH UX COBCPHINII CAMOCTOATCIILHO.



2. [IlpeacraButenb MOXET MNpUOOpPETaTh MpolLEeCCyalibHbIE TMpaBa U
O0S3aHHOCTH B paMKax TpakKJaHCKOTO Ipolecca TOJAbKO B MpeAenax Tex
MTOJTHOMOYHM, KOTOPBIMU €r0 HAJAEIIWIIO IPEACTABIIIEMOE JIULIO.

3. Lenbio cyaeOHOTO NPEACTaBUTENLCTBA SABJISETCA 3alllUTa MpaB U
MHTEPECOB CTOPOH M TPEThUX JHI, a TaKXKe OKa3aHue IOMOUIM CyAy B
OTHPABJIIEHUU MTPABOCYAUS IO TPAKIAHCKUM JIETIAM.

4. OOIuIeCTBEHHbIE OTHOILIEHUS TIO MOBOJY CYA€OHOTO MPEACTABUTEILCTBA
COCTaBIISIFOT 2 CaMOCTOSITEIbHBIE TPYIIbI, @ HUMEHHO «BHYTPEHHHE)» OTHOIICHUS U
«BHemHUe». [Ipyu 3TOM BHYTpEHHHE OTHOIIEHUS — 3TO OTHOIIEHHUS, BO3HUKAIOLIEE
MEXIYy MpEACTAaBUTEIIEM W MPEACTaBISIEMbIM, a BHEIIHEE IPABOOTHOIICHHUE
MPEACTABUTENIBCTBA MEXKAY IMPEICTABUTEIEM U TPETbHUMH JUIAMH, CBSI3aHHBIE C
OCYIIECTBJICHUEM (DYHKIIUN CYZeOHOTO MPEACTABUTEIIHCTRA.

3HaueHue CyaeOHOro MPEACTABUTENbCTBA 3aKIYaeTcs B TOM, YTO
CylIeOHOEe NPEICTaBUTENLCTBO MPU3BAHO OOECIIEUUTH 3AIIUTY NPaB U 3aKOHHBIX
MHTEPECOB YYACTHUKOB T'PAXJTAHCKOTO CYAONPOU3BOACTBA, & TAK)KE B HEKOTOPOU
CTENIEHU OKa3aTh COACWCTBUE OCYLIECTBICHHUIO NIPABOCYMs, TAK KaK OHU CBOMMH
JNEUCTBUSMH MOTYT CIOCOOCTBOBaTh 0o0Jiee MPaBUIBHOMY U BCECTOPOHHEMY
VICCJIEIOBAHMIO TPAXKIAHCKOTO JIeTIa.

IIpeacTaBuTens B TPa)XKAAHCKOM IPOLECCE— ATO JIMILO, BBICTYNAKOLIUE B
CyJe0HOM Tpolecce OT UMEHU MPEICTABIAEMOr0 Ha OCHOBE MPEAOCTABICHHBIX UM
IIOJIHOMOYHM 10 OKa3aHHUIO MOMOIIM B OCYILIECTBJICHHM IpPaB MPEACTABIAEMOTO,
NPEIOTBPAIICHUIO HAPYIIEHHWS] 3TUX NpaB U OKa3aHUd CyJ1y COACHCTBUS B
npoliecce.

B cootBerctBum co crarbeit 49 I'TIK P® npencraBurensiMu B Cysie MOTYT
OBITH JI€eCOCOOHBIE JIMIA, MMEIOIINEe HaJIeKaluM o0pa3oM odOpMIICHHBIE
MOJITHOMOYHMSI Ha BEACHUE Jela, MO0 JUIa UMEIONIMEe MOJTHOMOYHS Ha y4acTus B
MPOIIECCE B CUITY 3aKOHA (3aKOHHBIE MPEICTABUTEIN).

AJIBOKAT - 3TO JHIO, MOJYy4YWBIIEE B YCTaHOBJIEHHOM @enepaibHbIM
3akoHOM «OO0 aJBOKAaTCKOW JESITeNbHOCTH | ajBokatype B Poccuiickoit
denepauuu» MOPSAKE CTATyC aJBOKAaTa W MPABO OCYIIECTBIATH aJBOKATCKYIO
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JeqaTeNbHOCTh.  J[aHHBIM  cTaTyc  ajBokaTa JHUI0O HOpuoOperaer  mocie
MOJIOKHUTEIIBHOTO PEIIeHUsT KBaTU(UKAIMOHHON KOMHCCHH O TPUCBOCHUU €My
TaKOT'0 CTaTyCca U HEMOCPEACTBEHHO MOCIIE MPUHATHS IPUCITH aBOKATA.

[IpoueccyanpHblid CTAaTyC aJBOKAaTa KakK MPEICTABUTENS MO TPAKIAHCKUM
nenamM B OOJBIIMHCTBE MPOLIECCYATbHBIX IOJOXKEHUNH COOTBETCTBYET CTaTyCy
npeacraBurest. OIHAKO, B TO K€ BPEMS, €TI0 MPOLIECCYAIbHBIN CTATYyC UMEET Pl
0COOEHHOCTEH, a UMEHHO:

1. CornacHo ctatbe 2 @3 «O06 aaABOKATCKOMN JESITEILHOCTH U aJIBOKAType B
Poccniickon @enepannn», aiBOKaT HE BIPABE BCTYIIATh B TPYAOBBIE OTHOLIEHUS B
KauecTBe pabOTHHKA, 32 MCKIIOYEHHWEM HAYYHOW, MPErnoAaBaTEIbCKOM M HMHON
TBOPYECKOW MAEATEIBbHOCTH, a TAaKXXE 3aHUMaTh T'OCYJAapCTBEHHBIE IOJLKHOCTH
Poccuiickoit ®denepainuu, rocy1apcTBEHHbIE JOJDKHOCTU CyOBekTOB Poccuiickoit
denepanvy, JOJDKHOCTH TOCYAApPCTBEHHOW CIYKObI W MYHUIUIAJIbHBIC
JOJKHOCTH

Takum 00pa3om, aABOKAT HE MOXKET MPEACTaBISATh UHTEPECHl OpraHu3aIlui
B KayecTBe WX paboTHHMKA. HampoTuB, OH JOJKEH OKa3blBaTh HOPHUIMYECKHE
YCIIyT'Yl OPraHU3alMsaIM Ha OCHOBaHUU JA0rOBopa 00 OKa3aHUM TAKUX YCIYT.

2. AnBokarckasi AESTEIbHOCTh OCYIIECTBIISIETCS HAa OCHOBE COTJIAIIEHUs
MEXK]ly aJIBOKaTOM M JoBeputTeneM. [Ipu 3ToM CyllecTBEHHBIM YCIOBHEM TAaKOIO
JIOTOBOpa OyAET SIBIATHCS pa3Mep BBIIJIATHI JIOBEPUTENIEM BO3HATPAXKICHUS 32
OKa3bIBaEMYI0 IOPHIMYECKYI0 TmoMoulb. Ilpu 3TOM MHOTHE aJIBOKATCKUE
0o0pa3oBaHus YCTAHABJIMBAIOT CBOM Tapu(bl HA OKa3aHUS IOPUIUYECKON MOMOIIIH,
KOTOpbIE OYIyT CIYXUTb JJISI CyJa OPUEHTUPOM MPU B3BICKAHUM CYACOHBIX
pacxo/loB Ha ormiatry yciyr mnpenacraButens. OmHako, mJg NPEACTABUTEINS, HE
MMEIOIIEro cTaTyca aJBoKaTa, yKa3aHHbIE PACIEHKH YYUTBIBATHCS HE MOTYT, UYTO
00yCJIaBIMBAET PA3JINYUS MPOIIECCYATHHOTO CTaTyCca JAaHHBIX JIMII.

3. AnBokarckoe oOpa3oBaHME BBIJACT aJBOKATY-TIPEICTABUTEIIO OpJIep Ha
ydacTue B JieJie B KauecTBe mpencraBurens. [loaToMy ais afBOKaToB JIEWCTBYET

0COOBII YIIPOIIEHHBIN MOPSAIOK OCYIIECTBICHHS CBOMX MTOJTHOMOYHM.



4. Cnenyrwomiee pa3ivuhe MPOUECCyaJbHOro0 CTaryca ajJBoKara U
MPEJACTABUTENSI BBIpA)KaeTcsl B OO0S3aHHOCTAX JaHHBIX Juil. YTo Kacaercs
MPEICTaBUTEIISI, HE UMEIOIIEro CTaTyca aJBoKara, TO €ro npaBa U 00s13aHHOCTH 10
OTHOILIEHUI0 K  JIOBEPUTEIIO  PETYJUPYIOTCA  TMOJOKEHUSIMU  JIOTOBOPA,
3aKJIIOYEHHOTO C TaKUM TpEACTaBUTENeM, JMOO B Cily4yasx 3aKOHHOTO
MPEICTaBUTENIHCTBA — HOPMAMH JICHCTBYIOIIETO 3aKOHOIATENHCTRA.

OnHako, YTO KacaeTcsl aJBOKaTOB, TO OOBEM UX 00sS3aHHOCTEH
ycTaHaBiauBaerca He noroBopoM, a D3 «OO0 anBOKaTCKOM MAESITENBHOCTH U
anBokarype B Poccuiickoit @eneparuny». Takke agBokaT o00s3aH OCYIECTBUTH
CTpaxoBaHUE pUCKa CBOEH MpodhecCUOHAIBHOW UMYIIIECTBEHHOM OTBETCTBEHHOCTH
3a HapyllleHWEe YCIOBUN 3aKJIIFOYEHHOTO C JOBEPUTETIEM COTJIallleHus] 00 OKa3aHUU
Iopuaudeckoil momomu. TakuMm oOpa3zoM, JTOBEpPUTENb, BbIOPABIINK B KayeCTBE
CBOETO MPEACTaBUTENS aJIBOKaTa, BCEerja OyIeT WMETh TapaHTHIO TOJyYEHHs
KOMIICHCAIIUM, B CIy4ae HEHUCIOJHEHHUs aJBOKAaTOM CBOUX OOSI3aHHOCTEH II0
JIOTOBOPY.

Haxkonen, B coorBercTBUU co cratbedt 50 I'TIK P® mnpencraBurenem 1o
HAa3HAYEHHUIO CyJla B cliydae OTCYTCTBHUSI MPEJACTABUTENS y OTBETYMKA, MECTO
JKUTEIbCTBA KOTOPOTO HEU3BECTHO, a TaKXke B APYrUX MPEIyCMOTPEHHBIX
dbeneparbHBIM 3aKOHOM MOKET BBICTYIATh TOJIBKO aJIBOKAT.

OcCHOBHBIC HaIpaBJICHUS JIESITEIBHOCTH aJIBOKATa, KaK MPEICTaBUTENS B
IPaXKJAHCKOM TIPOIIECCE OMpEJeNieHbl yKe paHee o0Oo3HadyeHHBIM @3 «006
aJBOKAaTCKOM JNESATENbHOCTH M anBokarype B Poccuiickoir ®@enepamum». Tak,
COTJIACHO aHaJIM3y CTaThH 2 YKa3aHHOTO 3aKOHA, OKa3bIBasl FOPUIUUECKYIO IOMOIITh
B paMKax I'paKJaHCKOTo Mpoliecca, aBOKar:

1. naeT KOHCYJbTAllMM M CHPABKHU MO MPABOBBIM BOMPOCAM KaK B YCTHOM,
TaK ¥ B IUCbMEHHOM (hopMme;

2. COCTaBJSIET 3asBICHUS, >KajJoObl, XOJaTaiiCTBa W APYTHe JIOKYMEHTHI
MPaBOBOIO XapaKTepa;

3. y4acTByeT B KaueCTBE NPEICTABUTENs JOBEPUTENST B TPAKIAHCKOM

CYJIOTIPOU3BOJICTBE;



4. yqaCcTByeT B KaueCTBE MPEICTaBUTENS JOBEpUTENST B pa3OMpaTelbCTBE
JIe]l B TPETEHUCKOM CyjJe, MEXKIYHApOJIHOM KOMMEpPUECKOM apOutpaxe (cyae) u
MHBIX OpraHax paspeuieHusi KOH(IUKTOB;

O. MPENCTABISET HMHTEPEChl JOBEPUTEIS B OpraHax ToCyIapCTBEHHOM
BJIACTH, OpPraHaX MECTHOTO CaMOYIpaBJEHUS, OOIIECTBEHHBIX OOBEIUHEHUAX U
WHBIX OpraHu3alusix;

6. ygacTByeT B KaueCTBE MPEACTABUTENSI TOBEPUTEIS B HCIIOJHHUTEIHHOM
IIPOU3BO/JICTBE.

Kpome Toro, amBokaT Takke MOXET OKa3blBaTh M HWHYIO IOPUIUYECKYIO
MOMOIIb, HE 3aMPEIICHHYIO (e/IepaTbHbIM 3aKOHOIATEIHCTBOM.

B paMkax rpaklaHCKOTO CYJOIPOU3BOJICTBA ISl peaju3allui yKa3aHHBIX
GbyHKIIUN agBOKaTy OBUT MPENOCTABJICH LEJbIA psi MPOIECCyalbHBIX IpaB, a
MMEHHO TIPaBO COOMpPATh CBEACHHS, HEOOXOIUMBIE /I OKa3aHUsl IOPUIUYECKOM
MIOMOIIIH, ITPABO /IBOKATa CaMOCTOSITEILHO ONPAIINBATh JIUIL], TPEATIOIOKUTEILHO
BIIQJICIOMIMX HMH(pOpMaIMed Mo Ay B paMKax KOTOPOro aJBOKAT OKa3bIBAET
HEOOXOAMMYI0 TIOMOIb (MPU HAJIWYUS COTJIACHS JAHHBIX JIMII), MO KOTOPOMY
aJBOKAT OKa3bIBACT IOPUIMYECKYIO MOMOIlb, MPABO COOUpPATh M MPEIACTABIATH
paznu4HbIe  JIOKYMEHTBI, = KOTOpPhIE  MOTYyT  OBITh  TPU3HAHBI  CYJOM
JI0Ka3aTEeIbCTBAMU [0 JIeNly, I[IPUBIIEKaTh pAa3JIUYHBIX CIECIUAIMUCTOB IS
pPa3bsICHEHUSI BOIPOCOB, CBS3aHHBIX C OKa3aHHWEM IOPUJIMYECKON MOMOIIM Ha
JIOTOBOPHOW OCHOBE; (UKCHUPOBAaTh HH(POpPMAIMIO, B TOM YHUCJIE C IMOMOIIBIO
TEXHUUYECKUX CPEJCTB, COJICPXKAIIYIOCS B Marepuaiax Jeja, Mo KOTOPOMY OH
y4acTBYET B KQU€CTBE MPEICTaBUTES.

Kpome Toro, agBokar Takke MMEET MPaBO COBEPILATh WHbBIE JCHCTBUS, HE
MPOTUBOpEUAIME 3aKOHOAATENBCTBY Poccurickor denepanuy B paMKax OKa3aHUs
FOPUIAYECKOMN TTOMOIIIH.

OnHako, B OTJIMYME OT MPEACTABUTENEH, KOTOpPHIE MO CBOEMY >KEJTAHUIO
MOTYT TaK»€ OCYIIECTBJISAThH JIaHHBIC MIOJTHOMOYHMS, Y aJBOKaTa €CTh 0c000€ MpaBo,

KOTOPOE€ OTJNYAET €r0 OT UHBIX MPEICTABUTENEH O TPAKIAHCKOMY Iy .



Tak, crates 6.1 ®3 «OO6 anBOKAaTCKOM NEATEIBHOCTH M aJBOKaType B
Poccuniickonn ®enepanun» yCTaHABIMBACT, YTO aJBOKAT BIIPABE HANPABIATH B
OpraHbl TOCYJIApCTBEHHOM BJAacCTH, OpraHbl MECTHOIO CAaMOYIIPAaBJICHMUS,
OOIIIECTBEHHbIE OOBEIUHEHHS] U UHBbIE OPraHMU3AIMH B MOPSAIKE, YCTAaHOBICHHOM
nanHeiM - D3, oduuManpHOE OO0pallleHue MO0 BXOJAIIMM B KOMIIETEHIUIO
YKa3aHHBIX OpPraHOB M OpraHU3alMil BONPOCAM O MPEAOCTABICHUU CIPABOK,
XapaKTepUCTHUK W  HMHBIX  JIOKYMEHTOB, HEOOXOJUMBIX I  OKa3aHWus
KBTU(PUITUPOBAHHON IOPUIUUECKOMN TTOMOIIIH.

Jlanee crnemyer cka3aTb O TOM, 4YTO HEMOCPEICTBEHHO B paMKax
IrPakIaHCKOr0 MPOLECCa aABOKAT-IIPEACTABUTENb BIIPABE COBEPLIATH OT UMEHH
IIPECTABIIIEMOTO BCE MpoLeccyalbHble AeUcTBUA. OJHAKO B CHIIy IIOJOKECHUN
3aKOHA aJBOKAT MPUOOpETAET IaHHbIE MPaBa HA OCHOBAaHUHM OCOOOT0O TOKYMEHTa —
opZzepa.

Taxxe cnenyer otmetuth, 4to ®3 «OO6 aIBOKATCKOM MAEATEIBHOCTU U
anBokatype B Poccuiickonn ®@enepanumn YCTAaHABJIMBACT TAKXKE U PAX
cnenupuueckux 00s3aHHOCTEW a/JBOKaTa B paMKaxX IpakJaHCKOTO Ipoliecca, a
MMEHHO: YEeCTHO, pa3yMHO M JI0OpPOCOBECTHO OTCTauMBaTh IMpaBa M 3aKOHHBIE
VHTEPECHI JOBEPUTEIISI BCEMU HE 3alPEIICHHBIMU 3aKOHOAATENbCTBOM Poccuiickon
®denepaunu cpeacTBaMU; COOJIIOIATh KOAECKC MPOo(deCcCUOHAIbHON 3TUKU aJIBOKaTa
Y UCIIOJNHSATH PEIICHHUsS OPraHOB aJBOKAaTCKOM manarel cyObekTa Poccuiickoi
Oenepannu, PenepanbHOM mNanaTel anaBokaToB Poccuiickont  @Denepannw,
IIPUHATBIE B IIpeAenax X KOMIETeHIMU. OnATh ke JJIsl PEICTaBUTENS B pAMKax
IPAXKIAHCKOTO IPOIECCa, KOTOPBIA HE MMEET CTaryC aJBOKaTa, JaHHbIC
TpeOOBaHUS HE YCTAHOBJICHBI, @ TIOATOMY HET OOS3aHHOCTH MO MX COOIIOJCHUIO;
aJIBOKaT TakKe 00s13aH XpaHWUTh AJIBOKATCKyro TaiHy. Ilpu sToM neicTByromumii
3aKOH YCTaHABJIMBAET, YTO AaJBOKATCKOW TaWHOU SBIISIIOTCS JIIOOBIE CBEICHUS,
CBS3aHHBIC C OKA3aHUEM aJBOKATOM FOPUANYECKON ITOMOIIU CBOEMY JOBEPUTEIIIO.

[TosToMy, mpoBeAs aHaIM3 BCEX BBIIICHA3BAHHBIX MOJOXEHUNA MOYKHO
OTMETUTh, YTO B COBOKYNHOCTH YyKa3aHHBIM CTaTyC M OCOOCHHOCTH YYacTHs

aIBOKATa-MpCACTAaBUTCIIA B  pPaMKaX TI'PaAXIAAHCKOIO IIponecca IIO3BOJIAIOT
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OXapaKTepU30BaTh €ro Kak OoJiee MPO(EeCCHOHAIBHOTO FOPUCTA, 00JIaJaI0IIero
JOCTaTOYHBIMH 3HAHHSIMH W OIBITOM JUIS TOTO, YTOOBI Ha MPOECCHOHATHLHOU

OCHOBC BBIIIOJIHUTD 3ad49U, BO3JIOKCHHBIC HA HCTO 3aKOHOM U TOBCPHUTCIICM.
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BBE/JIEHHE

[IpucTtynmags Kk  pacCMOTPEHHI0O  TEMBI  HACTOSIIEW  BBITYCKHOM
KBaTU(UKAIIMOHHOW  paboOThI, Tpexae Bcero, HeoOXoAuMO 0003HAYUTH
aKTyaJIbHOCTb BIOPAHHOU TEMBI.

B cootBercTBUM co ctatheil 48 Koncturynun PO kaxaoMy rapaHtupyercs
paBO Ha MOJY4YEHUE KBATU(PUIMPOBAHHOW IOpUIMYECKON Tomolnu. B cimyuasx,
TPEyCMOTPEHHBIX 3aKOHOM, IOPHIMYIECKAsi MOMOIb OKA3bIBACTCS OECILIATHO .
Takum 00pa3oM, OCHOBHOM JOKYMEHT HAIIEro ToCyAapcTBa 3aKpernuil IpaBo
rpaKJaaH TMOJb30BATbCS YCIYraMu TPEJICTABUTENsI B CYyJNEOHBIX 3acellaHusX.
CripaBelsIMBBIM JaHHOE IMOJOKEHUE MPEACTABISIETCS TaKXKEe U I TPaKIAHCKOTO
porecca.

Kak orMeuaeTcs B COBpEMEHHON Hay4yHOW JHTEparype, cylaedHoe
NPEACTABUTEIBCTBO B TPaXJaHCKOM  NpOLIECC€  NPHU3BAaHO  OKAa3bIBaTh
IOpUJIMYECKYIO MOMOILb I'paKJaHaM U OpraHu3alusM, COACHCTBOBATh 3alUTE UX
MpaB M OXPAHSEMBIX 3aKOHOM HHTepecoB”. IIpH 5TOM, MPCACTABHTCIb B
IpaKIAaHCKOM TMpolEecce, NEUCTBYST B MHTEpPEcax OJHOTO W3 YYACTHUKOB,
CIIOCOOCTBYET TPaBUILHOMY PAaCCMOTPEHHUIO TPAXIAHCKOTO Jela, a TakxKe
BBITNIOJIHAET TMPABO3AIIUTHYIO (DYHKIIMIO CBOEro aoBeputens. boiee Toro, kak
OTMEYAlOT HEKOTOpbIE aBTOPBI, €CIM B YrOJIOBHOM IIPOILIECCE AAHHBIE 3aJa4yu
BO3JIATalOTCS HA  YIOJHOMOYEHHBIE TOCYJAapCTBEHHbIC OpraHbl  (OpraHbl
OOBUHEHUSI), TO B TPAXKIAHCKOM IPOIIECCE COOIIOICHUE MTPEABSIBISIEMBIX 3aKOHOM
TpeGOBaHMI CTAHOBHTCS 3amadecii CaMOTO 3asBUTENS’, KOTOPOMY MPHXOIUTCS
MOJIb30BAThCS TTIOMOIIBI0 KBATM(PUIIMPOBAHHOTO FOPUCTA JJIsI 3alIUTHI CBOMX TPaB

N 3aKOHHBIX UHTCPCCOB B CYIC.

! Koncturynust Poccuiickoit denepanyu: npuHsTa BCEHapOAHBIM rojocoBanueM 12.12.1993 (c yyerom momnpaBok,
BHeceHHBIX 3akoHaMu P® o nmonpaskax x Konctutynuu P® ot 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-DK3, ot
05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®DK3) // C3 P®. 2014. Ne 31. Cr. 4398.
2 Cunopos P.A. TIpeacTaBUTeIbCTBO B TPAKIAHCKOM TIPOLECCE: aBTeped). TUCC. .. KAHIMAATA OPHIMUECKHX HAYK.
M., 2012.C. 3.
® T'yk B. A. IIpeacTaBUTeNIbCTBO B IPAXkIAHCKOM MPOLECCE: MPaBO3AMATHAS (DYHKIHS H aKTyalbHBIE BOMPOCHI
COBEPINEHCTBOBAHUS 3aKOHOaTeNbCTBa // FOpuanueckas Hayka M MpaBOOXpaHUTENbHAs mpakThka, 2014, Ne 2. C.
22,

11



Bmecte ¢ TemM  HEoOXOQMMO  YYUTBIBaTh, 4YTO MPOIECCyalbHOE
3aKoHOAAaTeNnbCTBO Poccuiickont denepany HAXOAUTCA B ITOCTOSTHHOM ITPOLIECCE
COBEPUIEHCTBOBAHUS. JTO CBS3aHO C TEM, UTO B HACTOSIIIEE BPEMS B HAIIE CTpaHE
IPOUCXOMAT NPOLECCHI, BBI3BAHHBIE YCIOKHEHHEM TPaXAAaHCKOTO 000pOTa, 4TO
BBI3BIBAET MOSBJICHUE HOBBIX (DOPM CJIETIOK, OOIIECTBEHHBIX OTHOLIEHUH U T.1I.

[Ipr 3TOM rpa)xaaHCKOE NpPOLECCYalbHOE 3aKOHOJATEIbCTBO HE BCErIa
MOCTICBAET 3a JAaHHBIMH W3MEHEHUSMH, 4TO TpeOyeT ero pedopmMupoBaHus B
COOTBETCTBUM C COBPEMEHHBIMH peallusiMU OOIIECTBEHHOW >XU3HU. B "acTHOCTH,
TaKUMU TpoOJEeMaMH SIBJISIIOTCS B HACTOSIIIUA MOMEHT BO3MOKHOCTH y4acTHs
IOpUJIMYECKOTO JIMI[a B KayeCTBE MPEJICTABUTENS, YCTAHOBJICHUS MPHUPOJBI O
IOPUIMYECKOM 3HAUYECHUU OOBSICHEHUU MPEACTABUTEINS, a TaKKE HEKOTOPHIE WHBIC
BOIIPOCHI YYaCTHUs MPEACTABUTEINS B TPAXkKIAHCKOM MPOLECCE.

Bce sto Tpebyer mpoBeneHHs TEOPETUUECKHX HCCIENOBAHUNM B JaHHOU
0o0JacTH, C 1eJIbI0  COBEPIIEHCTBOBAHMS  JICUCTBYIOIIETO  TPaXkIAHCKOTO
IIPOLIECCYANIBHOTO ~ 3aKOHOJATENBbCTBA,  YCTAHABIIMBAIOWIETO  TOJIOKEHHA O
MPEACTABUTENIBCTBE B IPaXAaHCKOM MpOlecce.

VYkazaHHbIC BBINIE OOCTOSATENBLCTBA U MPEAONPEASTUIN aKTyaIbHOCTh TEMbI
HACTOSIIETO BRIMTYCKHOTO KBATU(DUKAITMOHHOTO UCCIICIOBAHUSI.

OO0bekT wuccnenoBanusa. (OOBEKTOM BBIMYCKHOTO KBaTH(UKAIIMOHHOTO
UCCIICIOBAHUS  SIBJISIIOTCSL  OOIIECTBEHHBIC TMPABOOTHOIICHUS, PETYJIUPYIOLIUE
MHCTUTYT MPEICTaBUTENBCTBA B IPAKJAHCKOM CYJIONPOU3BOJICTBE.

[Ipeamer  uccienoBanus.  IIpenmMeToM  HACTOSIIETO  BBITYCKHOIO
UCCIICJIOBAHUSI  BBICTYMalOT  HOpMBI  Poccuiickoro #  MEXIYHapOIHOTO
3aKOHOAATEIbCTBA,  IOCBSIIEHHBIE  YCTAHOBJIEHUIO W PEryJHpPOBAHUS
MPOLIECCYAIBHOIO CTaTyCca IMPEACTABUTENS B IPAXKIAHCKOM Ipouecce Poccuiickon
denepanum.

Llenn HCCJICIOBAHUS. Llenbro HACTOSAIIETO BBIIIYCKHOI'O
KBIM(PUKALIMOHHOTO UCCJIEI0BAHMS SIBISIETCS BCECTOPOHHEE M MOJHOE U3YUYCHHE
MPAaBOBOI0 HHCTUTYTA MPEICTABUTEIBCTBA B COBPEMEHHOM MPOLECCYaTbHOM

3aKOHOOATCIbCTBC, a TAKKC aHaJIu3 HpO6JICM, BO3HHUKAIOIMWX Ha IMPAKTHUKC IIpH
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peanu3anuy TPAKJAHAMM M IOPUAMYECKMMHM JIMUOAMH IIpaBa Ha y4acTue
IIPEICTABUTEIIS B IPAXKIAHCKOM IIPOLIECCE.

JUist TOCTHKEHUST BBIIIEOTMEUEHHOM 1eNIn ObUIM MOCTAaBJIEHBI CIEAYIOIINE
3a7a4u:

— PacCMOTPETh HUCTOPUIO BO3HUKHOBEHUSI U  Pa3BUTU HMHCTUTYTA
IIPEJICTABUTENILCTBA B OTEYECTBEHHOM I'PAXKIAHCKOM IIPOLIECCE;

— JaTh TOHSTHE, BBIABUTH MPUPOAY, ONPEACIUTH CYIIHOCTh U 3HAUYCHUE
IIPEICTABUTENILCTBA B IPaXKJaHCKOM IIPOLIECCE;

— paccMOTpeTh BHUJbI, OCHOBaHUS U (OPMBI MPEACTABUTEILCTBA B
IpaXkJaHCKOM IIpOLIECCE;

— pPaccMOTpeTh  IIOHATHE, CTPYKTYpPYy, COAEpXKAaHWUE U  3HAYCHUE
IIPOLIECCYAIBHOTO CTaTyca IPEICTABUTEIS B IPAXKIAHCKOM CYIOIIPOU3BOICTBE;

— ONpENeNUTh OCOOEHHOCTH MpPOLECCYaJbHOrO0 CTaTyca aJBOKaTa -
IIPEICTABUTEIIS B IPAXKIAHCKOM CYIOIIPOU3BOICTBE.

— PacCMOTPETH BOIIPOCHI YYaCTHs aABOKAT - IIPEICTABUTEIS] KAK OCHOBHOI'O
CyOBEKTa, OKa3bIBAIOIIETO KBaTU(UIUPOBAHHYIO HOPUIAMYECKYIO TOMOIIb II0
IpaXXJaHCKUM JIeJIaM;

— pa3o0OpaTb HOPMBI, BUIbl U COJEPKAHHE IOPUIUYECKOH TMOMOIIH
aJBOKATa-IPEICTABUTEINS 110 TPAXKIAHCKUAM JIEJIaM.

Merononoruss  paboTel. MeETOMOTOTHYECKON  OCHOBOW  BBIMYCKHOTO
KBATM(PUKALMOHHOTO HCCIEAOBaHUS SABISIOTCS OOIICHAYYHBIM AMAIEKTUYECKUI
METOJl W OTHAEJIbHbIE YAaCTHOHAYYHBIE METOAbL: JIOTUYECKUM, CPaBHUTEIBHO-
MPaBOBOM, rpaMMaTUYECKUN, UCTOPUUECKHUH, (OPMATTbHO-IOPUANYECKUHN, aHATN3a
Hay4YHBIX KOHLICIINH.

[Ipu  wHammcanum  paboOTBl  OBUIO  KCMOJB30BAHO  JICKCTBYIOIIIEE
3aKOHOJIATENbCTBO, B TOM uuciie Koncturyuuss PO, I'paxpanckuii kouekc PO,
['paxxpancko-nporeccyanbHbli  kogekec Pd, a Takke [IOKYMEHTBI BBICIIMX
CyleOHbIX opraHoB P® u maTepuanbl MHOU Cy1e0HON MPAKTUKH.

TeopeTrdeckyro OCHOBY JaHHOW paOOTHI COCTABUJIM TPYAbl POCCHUMCKUX

yueHbIX B obsiactu npasa u npouecca: }0.d. becnanosa, B.M. boromonosa, J[.H.
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bopoauna, M.A, brukeeBa, B.H. bypobuna, B.A. Baiiman, M.A, Bukyra u
TIPYTHX.

[IpakTryeckast 3HaYMMOCTb Pe3yJbTaTOB paboThl. J[aHHas paboTa CONEPKUT
B ce0e OCHOBHBIE TEOPETHUECKHE MOJOKEHUS 00 y4acTUW MPEACTABUTENS MPHU
pPacCMOTpPEHMH TpaXAaHCKUX JAel cyaamu. Kpome Toro, naHHas BBIITYCKHas
KBaJIM(PUKALIMOHHAsT paboTa COAEPKUT B ceOe MPaKTUUYECKHE PEKOMEHIALMU 10
YIIYUIIEHHUIO JIEWCTBYIOIIEr0 I'Pa’KJaHCKOIO MPOLECCYaIbHOIO 3aKOHOJATENbCTBA
Poccun.

CtpykTypa BBITYCKHON KBAIU(PUKAIMOHHON pabOThl 00YCIIOBIIEHA €€ LENbI0
u 3amadamu. JlaHHas paboTa COCTOMT W3 BBEIEHHUA, TpPEX TIJIaB, KOTOpHIE
paszeneHsl Ha naparpadbl, 3aKJII0YEHHs] U CIMCKa UCTOYHUKOB M JUTEparypbl. B
NEepBOl  TrjJaBe  paccMaTpUBAIOTCS  TEOPETUYECKHME  BONPOCHI  UCTOPUU
IPEJICTAaBUTENIBCTBA IO POCCHUIICKOMY MpoOIecCy, a TAaKKe IMOHSTHE M IpaBoOBas
CYLUIHOCTh MHCTUTYTa MPEACTABUTENLCTBA. B0 BTOpOH TIJ1aBe CpaBHUBAIOTCS
IpolLecCyalbHbli  CTaTyC MPEACTaBUTENsl W aJBOKATa-NIPEACTAaBUTENS B
rpaXIaHCcKoM mporecce. HakoHel, TpeThsi rjaBa IOCBEIIEHA PACCMOTPEHUIO
O0COOEHHOCTE MpOIECCYyallbHOTO CTaTyca aJIBOKaTa-MpeJCTAaBUTENs B paMKax

IrpaxKaaHCKOro mponecca.
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1. OBIIME MOJIOXXEHMS O IMPEJICTABUTEJILCTBE B T'PAYXKIAHCKOM
TMTPOILIECCE

1.1 I/ICTOpHH BO3HHUKHOBCHUS W PA3BHUTHUA MHCTUTYTA HPCACTABUTCIILCTBA B

I'paxKaIaHCKOM IIPOLECCCC

B pamkax mnepBod TIJIaBhl HACTOSIIEH BBIMTYCKHON KBaJIU(DUKAIIMOHHOM
paboThl MPEACTABISETCA HEOOXOAMMBIM IPOBECTH HCTOPUYECKUN aHAIU3
WHCTUTYTa  CyJeOHOr0  TPEJICTaBUTENHLCTBA B paMKax  POCCHUUCKOTO
IIPOLIECCYabHOIO IpaBa. OTO IMO3BOJIUT TMPOCIEAUTh OCHOBHBIE  ATallbl
CTaHOBJICHHSI PaCCMaTPUBAEMOr0 MPABOBOTO MHCTUTYTA U 0003HAYUTh MPOOIIEMBI,
BO3HHUKABIIUE [IPU €r0 PAa3BUTHH.

Cpa3y CTOUT OTMETUTBH, YTO COBPEMEHHBIE YUYEHBIE TOBOPAT O TOM, 4YTO
WHCTUTYT NPEACTABUTEIBCTBA HMMEET JPEBHIOK HCTOPUIO. B wyacTHOCTM uMU
OTMEUAETCS, YTO Y IPEBHUX BOCTOUHBIX CJIABSH Mbl HAXOAUM Y€PTHI POJACTBEHHOIO
IIPEACTABUTENIBCTBA, TJI€ OJHU YIEHBI CEMbHU NPEACTABISAIN J:[pyrnx4. B ocHOBHOM
TaKHe OTHOIICHHUS CKIAIBIBAIUCH MEXKIAY POIUTEISIMU U ACTHbMHU, TIe (DaKTUUECKU
HEOTPAHNYCHHBIMH MOTHOMOYHSIMH TIPEACTABUTEST 00Iaal OTel] CeMelcTBa”.

[Ipu 5TOM yKa3aHHOE MOJIOKEHUE OBbUIO XapaKTEPHO MJIi MHOTHX APEBHUX
rocylapCcTB, Kak akcuoma pas3BUTHSA, a He Toiabko 1 JlpeBHen Pycu.
BONBIIMHCTBO CTpaH AOIYCKaNIM MPEACTABUTENBCTBO POAUTENEN 3a AETEH, B TOT
yuciae W B cyAcOHBIX MHCTaHIusX. OmHako, MpoOJeMOil Hallero rocyaapcTBa
JIOJITO€ BpPEMsI OCTaBaJIOCh MOJHOE OTCYTCTBHUE MPABOBBIX HOPM, PETYIUPYIOLINX
JTAaHHBIE OTHOIIICHUS.

Tak, oquH U3 caMbIX PaHHUX MUCTOYHHMKOB APEBHEPYCCKOTO Mpaa, «Pycckas

IpaBlia», HE COAEPKAJl HOPMBI, PETYJHUPYIOIINE UHCTUTYT MPEICTABUTEILCTBA B

4 Kaprymos M.A. O mpeanochiikax BO3HUKHOBEHUSI CyAeOHOTO TpeACcTaBUTENhCTBA // BecTHMK MOCKOBCKOTO

yauBepcutera MBJI Poccun. 2016. Ne 6. C. 82.

> Bopoauu JI.H. McToprdeckuii o4epk pyccKoil aqBoKaTypsl (BBLICPKKH H3 apXUBHOTO m3anus). M., 2011. C. 23.
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cynebnom mpornecce. IIpu 3TOM, Kak OTMEYAarOT B 3TOM CBSI3M HEKOTOpHIE
COBPEMCHHBIC aBTOPBI, JIMYHOE TIPHUCYTCTBUE CTOPOH B Cynae OBUIO OOIMM
MPaBUJIOM, TaK KaK IMPOLECC OYEHb YacTO COBEPIIAIICS HETIOCPEACTBEHHO HA MECTE
C OMOIIIBIO WICHOB CEMbH HIIH POJa’.

[Ipu »TOM CclieyeT OTMETUTh, YTO MO MHEHHUIO HEKOTOPBIX COBPEMEHHBIX
aBTOPOB, MPEICTABUTENILCTBO B TOT MEPUOJ 3aKII0YAIOCh B TOM, YTO CTOPOHAMH,
no o01emMy MOPSAKY, BO BCEX JeNIax SIBJSUIMCh YACTHBIE JIMIA, MOJ] KOTOPHIMU
MOJPa3yMeBaINCh He KOHKpETHbIC (BH3MUYECKUe JMIQA, a CeMbsi, POI M OOIIHHA .
OpHako, JaHHasi TOYKa 3PEHUS BBI3BIBAET MHOT'O CIIOPOB B HAYUYHOU JIUTEpATYpE U
HE SBJISIETCS OOIICTPU3HAHHOM.

bonee mno3aHee mpaBOBbIE HMCTOYHUKH TakKe HE VYACIAIOT 0c000ro
BHUMAaHUS TOJOXEHUSIM O TPEACTaBUTEILCTBE B TpaKJaHCKOM mpoiecce. Tak,
cornmacHo HopMmam IIckoBCcko# cyaHOM rpaMoThl 1467 rona, nmpeaycMaTpuUBaINCh
ocobasi kareropus JHI, UMEHYEeMbIX MOCOOHMKaMuU. B wacTHOCTH, cTaThs 58
paccMaTpUBaEMOI0 JOKYMEHTa yCTaHaBiMBaja CIEAYIOIIEE: «HE JOMYyCKaeTcs
SBKa Ha CyJ C MOCOOHMKAMU; B CyJ€OHYIO0 TOPHUILY MOTYT BXOJUTH TOJIBKO JIBOE
TSOKYIIUXCS, a TOMOIIHUKOB HE JOJKHO OBITh HU CO CTOPOHBI HMCTIA, HU CO
CTOPOHBI OTBETYMKA. VICKIIFOUEHUE COCTAaBISAIOT: JKEHIIMHA, UM MAJIOJETHHUM, WU
MOHax, WJIA MOHAxXWHS, WIM 4YEJOBEK OYEHb NpecTapesblid, WIM TIyXOH, 3a
KOTODBIX Pa3PElIaeTCs BHICTYIATh Ha CY/Ie TOCOOHHKY» .

Takum 00pa3oM, HEKOTOPHIM YYaCTHHUKAMH IpoIlecca pa3peniaioch UMETh
CBOEro TMpPEACTABUTENS, HO JJIsl y4acThs B CYJEOHBIX MOEAUHKaX. DTO MPaBO
MPEAOCTABISIOCH JKEHIMHAM, MaJIOJIEeTHUM, MOHAaXaM WM MOHAaXUHSM, OYEHb
MpPECTapEIbIM U TITyXHUM.

Onnako yxe cinemyronuid npaBoBoit akT JlpeBueit Pycu, Cynebnuk 1497,
Hayaj yCTaHaBJIMBATh MHCTUTYT MPEIACTABUTENICH B Ipa)KJaHCKOM Ipoiecce. Tak

cTaThst 36 ATOr0 JTOKyMEHTa YCTaHaBJIMBaJa, YTO €CJIHM KTO-TMOO U3 TSHKYIIMXCH,

® bruxees MLA. HcTopus rocynapcrsa u npasa Poccuu: Mcropus npasa u rocyaapcrsa Poccuun. M., 2015. C. 12.
" Bagmmupcknii-Bynanos, M.®. 0630p HCTOpHH PyccKOro mpaBa (IepeBo OPUTHHAIBHOTO m3aanms). M., 2005.
C.615.
®  TlckoBckas  cymHas — rpamora:  mepeBeieHHBi  Tekcr  //  Caiit  «BocTouHas  imTepaTypay,
http://www.vostlit.Nearod.ru/Texts/DokumeNety/Russ/XV/1480-1500/Pskovc_sud_gr/text.htm
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UCTeIl WIK OTBETYHK, CaM HE MOEAET K OTBETY, a MPUIUIET BMECTO ce0sl Apyroe
JUIO TIEPEHECTH CPOK SBKUM B CyJd, TO HEAENbIIMKAM IPUCTaBaM B3ATh
BO3HArpaKJICHUE 3a KOMAHAUPOBKY IEIIKOM IO MOPYYECHUIO CYJIa JIUIIb HA OJJHOM
TOM JIHI[E, KOTOPOE MPH/IET BMECTO TSUKYIIErOCs IEPEHOCUTh CPOK SBKH B CYI'.

[Ipu »sTOM, Kak oOTMEYaeTcs B HAy4YHOW JIATEparype, AEATEIbHOCTb
CyJIeOHBIX MPEACTABUTENICH B TOT MEPUOJ] 3a4aCTYIO CBOJUIIACH K «XOXKICHUIO IO
JIeNTy», TO €CThb B COUMHEHHH COCTS3aTeNIbHBIX Oymar, mojade Takux Oymar B CYII,
ABKAaX B CY/]I, IPEIACTABICHUM J0KA3aTeJIbCTB, IPUCYTCTBUM HA CYyJI€ MPU JIOKIIAJIEC
nema™. Boiee TOro, COTIACHO 3aKOHOAATENBCTBY TOTO BPEMCHH, MOBEPEHHBIC
ObLIM JIMIIEHBI BO3MOYKHOCTH IOJIb30BAaThCA BCEMH IPOILIECCYaJbHBIMU MpPaBaMH,
KOTOpbIE€ ObUIN MpEeAOCTaBIeHbl CTOpOHaM. Tak, HanpuMep, NOBEPEHHBIN 3a UCTHA
HE MOI MNpUOETHYTh K TakOMy JOKa3aTeJIbCTBY, KaK IpHCIra. OTO IMpaBo
IIPENOCTABISIIOCH JIMIIb CAMOMY HCTIY B JIEJIE.

Jlasee, BaXXHBIM JTallOM B Pa3BUTUM PACCMATPUBAEMOrO IPABOBOIO
WHCTUTYTa ABWIOCH npuHsAtHe B 1649 romy CobopHoro ynoxenus. Tak, crarbs
108 rnaBer X (O cyne) 0003HAYEHHOTO JOKyMEHTa YCTaHABIMBaJa TMPaBHIIO,
COrJacHO KOTOPOMY, €CIM K YCTAHOBJIEHHOMY OTCPOYEHHOMY  CpPOKY
paccMOTpEeHHUs TSXKOBI B Cy/i€ UCTELl MJIM OTBETYHMK 3a00JI€ET U HE CMOXKET SIBUTHCS
B CyJl, TO BMECTO HETO B CYJ€ MOXKET y4acTBOBAThH JHIO0, KOTOPOMY OH JIOBEpSET,
TO €CTh IPE/ICTABUTENb .

B TO ke BpeMs yKa3aHHBIM JOKYMEHT CTajl JEJIUTh BO3MOXKHOCTb CTOPOHBI
Jiena UMETh IPEJICTABUTENS B 3aBUCUMOCTH OT COCJIOBHOM MPUHAIJIEKHOCTH TaKOH
CTOPOHBI. B 4acTHOCTH, Kak OTMEYaeTcsi B HEKOTOPbIX HCTOUYHMKAX, CobopHoe
ynoxenue 1649  aumano TOMEMMYBUX  KPECThsiH TpaBa  CyAeOHOTO
MPEJCTABHTEIBCTBA 1O HMYIICCTBEHHBIM CIIOPaM -, MPEIOCTABHB 3TO IPABO

TOJIBKO BBICITMM COCJIOBHSIM.

’ Cynebnuk 1479 rona: nepeBeneHubIi TekcT // CallT «ctopus oteuectBay, http://his95.Nearod.ru/1497.htm
Y Pnpsmrenxo K.B. CynebHoe npencraButenscTBo B Poceun o 1917 1. (ucropuueckuii acnekr) // AkTyalbHbIE
po6JeMbl SKOHOMUKH 1 TipaBa. 2015. Ne 4. C. 220.
1 CoGophoe ymoxenme 1649  roma:  mepeBemeHmblii  Teker //  Caiit  «Mcropus  Poccum»,
http://www.hroNeo.iNefo/dokum/1600dok/1649 10.php
12 Bonbmas Coserckast DHImKIONE S // M., 1978. C. 702.
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OpHako JaHHBIA JTOKYMEHT JOIyCKald He JIo0ble BHIBI CyAeOHOTO
IIPEACTABUTENIBCTBA. B 4acTHOCTH, aHAIM3 HOPM JAHHOTO IMPABOBOIO IAMSATHHKA
MO3BOJISIET YCTAHOBUTHh TO OOCTOSITEIBCTBO, UTO YCIyraMu MPEACTaBUTENS JHIIO
MOIJIO BOCIIOJIb30BaThCS JUIIb B TOM CIIy4ae, €CIM OHO HaXOJIUJIOCh B COCTOSIHUU
Oooneznu. Ilpum s3ToM, naHHOE OOCTOSTENHCTBO JIOJDKHO OBLIO yCTAaHOBHTH
CHEIUATbHOE JIOJDKHOCTHOE JIMLO - MOABbSYMM, 4TOOBI TOT YIOCTOBEPWJICS B
Gonesnu smma’.

VYkazaHHOe OOCTOSITENBCTBO CBS3aHO C TEM, YTO CYJAEOHBIM MPOIECC TOTO
BPEMEHH, €I1I€ OKOHYATEIBHO HE MOACICHHBIM HA TPAXXJAHCKUM U YTOJOBHBIA KaK
TaKOBbIE HOCHJI UCKITFOUNTEIbHO WHKBU3ULIMOHHBIN XapaKTep, YTO 00yCIIaBIUBAIIO
HMIMPOKUE BO3MOKHOCTH I OOBUHEHHUS U MaJble (PYHKIIMH JUIsI CTOPOHBI 3aIUTHI.

3nech Ke cileayeT OTMETUTh, 4YTO TpeOOBaHUM K NPEICTaBUTENSAM
3aKOHOAATENBCTBO TOI'O BPEMEHM TAKXKE HE IPELyCMaTpuBaJIO, YTO JEiallo
UHCTUTYT CyA€OHOTO IMpeACcTaBUTEIbCTBA HEI(P(EKTUBHBIM, TaK KAaK 3a4acTyio y
JUL, BBIMNOJHABIIMX (YHKUMU CyAE€OHOrO IMPEACTABUTENS OTCYTCTBOBAJIO
HE00XO0MMOE I 3TOT0 00pa30BaHUE U HABBIKU BEJEHUS CYAEOHBIX eIl

Jlanee, kak OTMEYAETCs B HAYYHOU JIUTEpaType, Bce napu ot [lerpa Ilepsoro
ObUIM HACTpOEHBbl MNPOTHB co3gaHus B Poccum agBokaTckoil Kopmopanuu
3aI1a{HOTO 06pa3ua14. Exkarepuna II, Hanpumep, cuurana, 4TO «ECIH 3aKOHBI
PYCCKHE MUCAHBI TAKUM SI36IKOM, YTO MOHSATHBI BCEM U CAMOMY ITOCPEACTBEHHOMY
yMy, 3adeM Toraa B Poccnn HyxeH agBokar?» ',

B TO ke Bpems, Kak OTMEUYaeT COBPEMEHHAs Hay4dHas JINTeparypa, B TO
BpEMsI Ha TEPPUTOPUM HALIEr0 TOCYIapCTBa CYIIECTBOBAJI TAK HAa3bIBAEMbIN
WHCTUTYT «CTPSMYECTBA», KOTOPHIA (DAKTUYECKHM MPUPABHUBAJICS K CyIAcOHOMY
MIPEACTABUTENBCTBY, XOTh U HE IMOJYYMUJI JIETAJBHOTO ONPEAEICHUS U MPABOBOTO
perynupoBanus. [Ipu 3ToM cyliecTBoBaia «IOANOJIbHAS» aJIBOKATypa, KOTOpas

JacToO JdaBaljla KOHCYJIbTAallUH HCIIOCPCACTBCHHO Ha YJIHUIIC, B Ka6a1<ax, KOTOpasd, B

B Unpsmenko K.B. CynebHoe npencraButenbecTBo B Pocenn 10 1917 1. (ucropuueckuii acmekT) / AKTyanbHbIE
po6JIeMbl S5KOHOMUKH 1 TipaBa. 2015. Ne 4. C. 221.
% Cremenko JI.A. Axokarypa B Poccmiickoii ®enepaumn. Yaebuuk s By3os. M., 2015. C. 16.
> Tepaprus A.A. K Bompocy 06 HeTopHE CyeGHOro npeacTaBuTenbeTea B Poccun // Busnec B 3akoHe. IKOHOMHKO-
fopuardeckuii xypHai. 2014. Ne3. C. 207.
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OCHOBHOM, COCTOsUIa U3 s10eAHUKOB, KOTOphIXx B. O. KitoueBckuii 000CHOBaHHO
Ha3bIBal KaK WCTIOB, JOOMBAIOIIUXCA NPUHATUA PEIIECHUS JIOOBIMU HE
IPABOBBIMH CIIOCOOAMH, TIPU MOMOIIH «CYEOHBIX XUTPOCTEi» C.

Onnako, JaHHas CUTyalMsi W3MEHWIach C MpoBeAeHHON B 1864 romy
cynebHoit pedopmoii, B xonae koTopoil Obuin npuHATHl CyneOHble Y CTaBbl,
COrJacHO KOTOphIM BIepBble B Poccum Oblla  yupexiaeHa JOJIKHOCTD
npodeccCHoHaNbHOrO MpeAcTaBUTENss. B  wacTHocTH, cTaths 352 paszzgena
«YupexnaeHnue CcyAeOHbIX IOCTAHOBJCHHUI» OTMEYana, 4YTO MPUCSIKHbBIE
MOBEPEHHBIE COCTOST MPHU CyACOHBIX MECTaX JJIS 3aHATHS JAeJIaMU 0 U30paHUIO U
MOPYUYCHUIO TSOKYIIUXCS, OOBUHSAEMBIX U JAPYTUX JIMI, B J€Jie Y4acTBYIOUINX, a
TaKK€ [0 HA3HAUYEHHUIO B OINpPEACNICHHBIX CIy4yasX COBETOB MPHUCSHKHBIX
TOBEPEHHBIX H MpeceaaTeneii CyneOHbIX MeCT .

bonee Toro, naHHBI JOKYMEHT TaKKe€ YETKO YCTAHOBWJI TpeOOBaHUSA K
IOPUCSHKHBIM TIOBEPEHHBIM, MX IpaBa M OOS3aHHOCTH, a TaKKe OCOOEHHOCTH
y4acTHsl JaHHBIX JIHII B TIpOIIecCe.

AHanu3upysi TpPaBOBOM CTAaTyC yKa3aHHBIX JIMIl, MOXHO OTMETHUTH
OTpENEeNIEHHOEe  CXOJACTBO C  HMHCTUTYTOM  CyHeOHBIX  TPEICTaBUTENEH,
CJIO’KMBILIMMCSI B HACTOSAILEE BPEMSI.

JIaHHBI MHCTUTYT MNPOCYUIECTBOBAJ C HE3HAYUTEIBbHBIMU H3MEHEHUSIMU
BIUIOTH JI0 mpou3omenmux B 1917 roga peBOMIOIMOHHBIX NOTPSICEHUN B HAIIEM
rocy/1apcTBe.

Crtpemsch YHHUTOXKUTH BCE «IEPEKHUTKH OYp:Kya3HOTO IMPOILIOT0», HOBAs
BJIACTh CTajla MJIAHOMEPHA YHUYTOXKATh CIIOKHUBIIKECS 10 PEBOIOIUH CyIeOHbIE
uHcTuTyThl. Tak, [lekper CHK «O cyne» Ne 1 ot 24 nHos16pst 1917 rona o06baBui o
TOJHOM YIpa3IHEHHH MPUCKHON aJBOKATYphl .. B TO e Bpems, CTaThs 3
YKa3aHHOTO JOKyMEHTa TaKXe OTMedaja, 4YTO B pOJM K€ OOBHUHHUTENEH U
3alIUTHUKOB, JOMYCKAa€MBIX M B CTaJUM NPEIBAPUTEIBHOTO CJEACTBUA, a IO

rpaxgadHCKuM  AcjiaM - IMOBCPCHHLBIMH, OOITYCKAIOTCA BCEC HCOIMOPOUYCHHLIC

!° Biiacos A.A. AxBokarypa. Yuebuuk mis BY3o0s. M., 2017. C. 5.
Y Vupexmennme cymeOHbIX —ycTaHoBneHmii: mnpumsto 20 mHosOps 1864 roma // CIIC  «TapanT,
http://coNestitutioNe.garaNot.ru/history/act1600-1918/3450/
8 0 cyme: exper CHK PC®OCP ot 24.11.1917 // CY PCOCP, 1917. Ne 4. Cr. 50.
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rpakiaHe 000ero Mmona, MONMB3YIONINECs TPAKIAHCKAMU HpaBaMu-. IIpu 3ToM
npo(ecCHOHANBHBIX MPEACTaBUTENEH B CyJax HE MPeayCMaTPUBAIIOCh.

B 3T0i1 cBSI3M HEKOTOpPBIE aBTOPBHl OTMEUAIOT, YTO PEBOJIIOIMOHHAs HOBas
BJACTh C IOMOILBIO «JIUKTATYpbl MpoJieTapuaTay IpUBEIa K YHUYTOKEHHUIO
POCCHUICKON TakK Ha3bIBa€MOW «OyprKya3HOI» aJBOKATyphl, 3a0BEHUIO JIYyUILUX €€
Tpaguuuii. B pesynbrare AMKTaTypbl MHOTHME MPHUCSDKHBIE IMOBEPEHHBIE OBLIN
YHUUYTOXKEHBI ~ (DU3MUECKH, JApyrue yMepiau OT OoJie3HEeW, Haxomiach B
KOHIIEHTPALMOHHBIX Jarepsx, OCTaBIIMECS Ha CBOOOJE ObUIM JIMILEHBI IpaBa
BBICTYIIATh B CyIax’ .

Cnenyrommnii akT COBETCKOM BIJIACTH, ITOCBSIIEHHBIM PacCMATPUBAEMOMY
uHeTuTyTy, Jekper Ne 2 «O cynme», ydpeaua Tak Ha3bIBa€MbIE «KOJUIETHH
IPaBO3alUUTHUKOB», KaKk B (popMe OOIIECTBEHHOr0 OOBHHEHMs, TaKk U B (opme
oOmiecTBeHHOH 3amuThl. [Ipu 3TOM coryacHo cTatbe 35 OTMEUEHHOrO JOKYMEHTA,
B 3TU KOJUIETMM BCTYIAJM JIMLA, n30upaeMble U oT3biBaeMble CoBeTaMu pabovmX,
COJJATCKUX M KPECThIHCKHX JenyTaroB. TOJBKO 3TH JHIIA HMMEIUW MpaBo
BBICTYIATh B CyAaX 3a miaTy>-. TakuM oOpasoM, CyeOHbIe MPEICTABUTEH CTAIN
yTpauyuBaTh CBOE 3HAYEHUWE KaK B paMKaxX YroJIOBHOTO, TaKk M B paMKax
IPa’KJAHCKOIO MTPOLIECCOB.

B pamkax pmanHOM mommtuku 11 wmas 1920 roma ObLIO TIPUHATO
[TocTanoBnenne «O perucTpalyu JUl C BHICIIUM IOPUANYECKUM 00pa30BaHUEM),
COIJIACHO KOTOPOMY B TPEXJHEBHBIH CpPOK IOCIE€ OMYyOJIMKOBAHUS JIaHHOTO
MOCTAHOBJICHUSI, YKa3aHHblE JiMLa O0O0s3aHbl OBUIM 3aperucTpUpPOBATHCS B
NOJOTAENAX YUeTa U pacrpeesieHust padoyeil CUilbl 0 MECTy KUTEIbCTBA. Jluna,
HE 3apETUCTPUPOBAHHBIE B YKA3aHHBII CPOK, CUUTAINCH J€3EPTUPAMU U KApaIUCh

cy;[0M22.

Yo cyne: Jexper CHK PCOCP ot 24.11.1917 // CY PC®CP, 1917. Ne 4. Cr. 50.
0 Biiacos A.A. AxBokatypa. Yuebuuk mis BY3o0s. M., 2017. C. 17.
1 0 cyme: Texper BIIUK ot 07.03.1918 Ne 2 // CY PC®OCP, 1918. Ne 26. Ct. 420.
22 (O perucTpalMy JHIl C BHICIIAM FOpHAMYecKHM obpasoBanmeM: Jlekper CHK PC®CP or 11.05.1920 // CY
PC®OCP, 1920. Ne 47. Cr. 211.
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To ecTh akTHUECKN TaHHBIM JOKYMEHTOM IS Cy/NeOHBIX TPeICTaBUTENCH
ObUT BBEJICH aHAJIOr TPYAOBOM MMOBHUHHOCTH, KaK JJi OCTAJIbHBIX KaTETOpHil
paboymx.

[lozguee B wmione 1920 roga ObUTO TPHHATO pEHICHHE O BHECEHUH
n3menennit B [lonoxxenue «O HapogHom cyae PCOCPy» ot 30 Hos106pst 1918 rona,
B COOTBETCTBHMM C KOTOPBIM KOJUIETMHM 3alllUTHAKOB W OOBUHUTENEH ObLIN
3aMEHEHbBI CHCTEMOH EPHOAMYECKOr0 IPUBICYCHHUS OPHCTOB K BEICHUIO ICT- .

OpHako MONHOCTHIO 0e3 MpodecCHOHANBHBIX MPEACTABUTENIECH B paMKax
IPpaKJaHCKOIO0 MpoLecca COBETCKasl BiAacThb 00OWMTHCH He cMoria. [lostomy, yxe
['paxxnanckuii  mpoueccyanpHbli  konekc  PCOCP 1923 roma  cran
NpeaycMaTpUBaTh MHCTUTYT MpEICTaBUTENbCTBA. B wacTHocTH, cTaths 12 T'TIK
yCTaHaBJIMBaja, YTO CTOPOHBI MOTYT BECTH Jiela B CyJ€ JINYHO WIH Yepe3 CBOMUX
nmpejcTaBuTeNei’” .

[Ipr >TOM [aHHBIA JOKYMEHT YCTaHABJIMBal BHJbl IPEACTABUTEIIHCTBA
(mpencraBUTenb MO OBITH JOOPOBOJBHO BBIOPAHHBIM CTOPOHOM; 3aKOHHBIM
MPEICTaBUTEIILCTBOM 3a HEACECIOCOOHBIX; HA3HAYEHHBIM B TOpsiiake cT. 74
Konekca 3akoHOB 0 Opake, ceMbe W OIEKEe, YJIEHbl KOJIJIETMU 3alUTHUKOB,;
YIOJIHOMOYEHHbIE NPO(ECCHOHATBHBIX COK30B IO JelaM CBOMUX YJICHOB;
PYKOBOJOUTENU U TOCTOSHHBIE COTPYIHHMKHA KOJUIEKTUBOB MO JeJaM CBOETO
KOJUIGKTUBA;  JIMIIOM, JONYIIEHHBIM  CYIOM, pa30uparoumm  Jejo, K
MPEACTaBUTENIBCTBY MO JIaHHOMY Jelly), a TakKe MOJTHOMOYHS TMPEJCTaBUTENSA
(oOmMe u crenuanbHbIe) U NMEPEUYEHb JUL, KOTOPBIE MPEACTABUTENSIMU OBITh HE
MoryT. Ho B 1enoM »Xe€ JaHHbIH MHCTUTYT HE ObUI TMOAPOOHO PacCMOTPEH
3aKOHOJIATEIeM, a yCTaHABIHMBAJICS JHIIb B oOmux deprax. OmgHaKo, UMEHHO C
JTAHHOTO aKTa WHCTUTYT CYyIEOHBIX MPEACTABUTENECH B paMKax TIpa¥JaaHCKOTO

mponecca CTajl 3dHOBO pa3sBUBATLCA B HAIICM I'OCYy1apCTBE.

20 Haponnom Cyne Poccuiickoit Conuanuctnueckoin @eneparnBHoit Coserckoit Pecny6nuku (ITonoxenue):
Hexper BHUK ot 30.11.1918 // CY PC®CP, 1918. Ne 85. Cr. 889.
** O BBemCHHH B JCHCTBHE I'paxnanckoro IlponeccyansHoro Komekca P.C.®.C.P.: Ilocranosnenne BIIUMK ot
10.07.1923 (pem. ot 31.01.1958), Bmecte ¢ «'paxmanckum IIponeccyamsusiMm Komekcom P.C.D.C.P.» // CY
PCOCP, 1923. Ne 46 - 47. Cr. 478.
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Cnenyromuii I'paxxnaHckuil mnponeccyanbHblil Kojekec 1964 roma Ttakxe
MOATBEPAWUI BO3MOXKHOCTh y4acTUsl B JI€JIe IIPEACTAaBHUTENIEW CTOpPOHBL. B
YaCTHOCTH, COIVIACHO CTaTbe 43 3TOro JOKYMEHTa JOIMYCKalOCh, YTO TPaKJaHe
MOT'YT BECTHM CBOM Ji€JIa B CyZA€ JINYHO WJIM 4epe3 IpelacTaBuTenceu. Jlndnoe
y4acTUE B JeJie TpaXKJaHWHA HE JUIIAET €ro mnpaBa HMETh IO 3TOMY JAEIy
IpeCTABUTEIIS .

I'maa 5 TTIK 1964 ro;ma Takke  paccMarpuBaja  BOHPOCHI
MPEACTABUTEIBCTBA FOPUIUYECKUX T, oopmieHUE OJITHOMOYU I
IIPEACTABUTENS, pPACCMATPUBAJIA 3aKOHHOE MPEICTABUTEIBCTBO, a TaKKe
OnpeeNsuia Kpyr JHI, KOTOpble HE MOIJIA OBbITh NPEICTABUTENIIMH B CyJA€ IO
IPaXKIAHCKUAM JI€JIaM.

OnHako JaHHBIA KOJEKC YE€TKO OTPAaHUYMII KPYT JIUI, KOTOPbIE MOIJIM OBITh
CyJleOHBIMH TPEJCTABUTEISIMU. B mepBoHAYaIbHON peakiiuK JOMYCKaJIOCh, YTO
MPEACTABUTEIISIMU 110 TPAKIAHCKUM JIeJIaM MOTYT OBITh:

1. anBOKAaTHI;

2. paOOTHUKHU TOCYIAPCTBEHHBIX MPEANPUATUHN, YIPEKACHUIN, OpraHU3aIINA,
KOJIX030B, HMHBIX KOOIEPATUBHBIX OpraHu3aluii, WX OOBEIUHEHUM, IPYTrUx
OOIIECTBEHHBIX OpPraHu3alliid - 1O JejiaM 3THUX NPEANPUITHH, YUPESKICHUN H
OpraHu3alui;

3. ynoJIHOMOYEHHbIE NMPO(ECCUOHANBHBIX COIO30B - MO JenaM padodux,
CIIyXKalllX, YJIEHOB KOJIX03a, & TAKXKE€ APYTHX JIHI, 3allliuTa MpPaB U UHTEPECOB
KOTOPBIX OCYIIECTBIIAECTCS MPOGECCUOHANTBHBIMU COI03aMU;

4. YNOJTHOMOYEHHBIE OpraHW3alvid, KOTOPBIM 3aKOHOM, YCTaBOM WJIU
MOJIOKEHHEM TPEJAOCTABJICHO MPABO 3alIUIIATh MpaBa U MHTEPECHl WICHOB 3THUX
OpraHu3aluu;

5. YIOJHOMOYEHHBIE OpraHu3alui, KOTOPbIM 3aKOHOM, YCTaBOM WIIH
MOJIOKEHHEM MIPEAOCTABICHO MPABO 3aIUIIATh [TPaBa U UHTEPECHI IPYTUX JIUILL;

2
6. OIMH U3 COyYaCTHHKOB 10 TIOPYYCHHIO APYTHX COYYACTHUKOB,

2 'pakaaHCcKuii mporeccyanbHbiii kogeke PCOCP: yreepxaen BC PCOCP 11.06.1964 (pex. ot 03.07.1992) //
Begomoctu BC PCOCP, 1964. Ne 24. Cr. 407.
% Tam xe.
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Takum o00pa3om, Kpyr MTPEACTABUTENCH IO TPAKIAHCKUM JejlaM ObLI
CyllecTBeHHO orpanuueH. [lo3nnee, B cooTBercTBUU ¢ Ykaza Ilpesmmmyma BC
PCOCP or 1 aBrycra 1980 x maHHBIM JuIlaM OBLIM OTHECEHBI TakKXKe JIMIIA,
JOMYUIEHHBIE CYZOM, PACCMATPUBAIOILINM €10, K MPEACTABUTENBCTBY 110 JAHHOMY
neny.

JlanHast cuTyanus HW3MEHWIACh TOJBKO C NpHUHATHEM ['paskIaHCKOro
nporueccyansroro kogexca (ITIK P®)?’, monokeHHs KOTOPOro AEHCTBYIOT IO
HACTOSIIIE MOMEHT U OyIyT pacCMOTpPEHbl Jajee B paMKax HacTOsIICH
BBIITYCKHOM KBAJIM(PUKATMOHHOW PabOTHI.

Takum 00pa3oMm, MOABOAS WUTOTH HACTOSIIEMYy mnaparpady BBITYCKHON
KBATM(PUKALMOHHOMN pabOThl, HEOOXOJIMMO OTMETUTD CIIEAYIOIIEE:

WNHCTUTYT NpeaCTaBUTENBCTBA B CY/I€ MO I'PAXKAAHCKUM JEJIaM UMEET CBOIO
VCTOPUIO PAa3BUTHSA MU 3BOJIIOLMH, HAYMHAIOIIYIOCA €€ C JPEBHEUIINX BPEMEH.
Eme y apeBHHX cnaBiH Cc(GOPMHUPOBAIOCH TaK Ha3bIBAEMO «POICTBEHHOIO
IIPEICTaBUTENIBCTBO», 1€ OJTHU WICHBl CEMbU NPENCTaBIIM Apyrux. OmHaKo B
HalleM TOCYJAapCTBE JIOJITOE BPEMSI OCTABAIOCH IOJIHOE OTCYTCTBHE MPABOBBIX
HOPM, PETYJIMPYIOLIUX TaHHbIE OTHOLICHUS.

OpHako moO3AHEE [JAHHBIM MHCTUTYT IIOJYYHJI CBO€ HOPMAaTMBHOE
3aKpeIyIeHue M MPaBOBOE pErylHpoBaHHE. B yacTHOCTH, HOPMBI O CyJeOHOM
MIPEICTABUTENIBCTBE COJIEPKAINCH B TaKMX HMCTOYHHMKAx, Kak IIckoBckas cymHas
rpamota, Cynebnukax 1497 u 1550 romos.

C npunsatuem B 1649 rogy CoOOpHOro yjao0KeHHs IPEJCTABUTEIBCTBO CTAJIO
noApoOHO paccMaTpuBaThCs 3akoHojaTerneM. (OHako [JaHHBIM JTOKYMEHT
JIOTIyCKajl He JI0Oble BUJIbI CyA€OHOTO MpEJCTaBUTENbCTBA. B 4acTHOCTH, aHaIU3
HOPM JJaHHOT'O MPABOBOI'0 NMaMSATHHKA MO3BOJIIET YCTAHOBUTH TO OOCTOATENBCTBO,
YTO yCIIyTaMH MPEACTABUTENS JIMLO MOIJIO BOCIOJIb30BATHCS JUIIL B TOM ClIydae,
€ClIi OHO HAaXOJUJIOCh B COCTOSIHMM Oone3Hu. [lpu 3ToM, 1aHHOE 00CTOSITENHCTBO
JOJKHO OBIJIO YCTAHOBUTH CIELMAIBHOE JOJDKHOCTHOE JIMLO - MOABSYHM, 4TOOBI

TOT YAOCTOBCPHUJICA B 0os1e3HU Juna.

?7 pakIaHCKHii IIpoLieccyatbHbIil Kogeke Poccniickoit ®enepamun: DexepanbHbiii 3akou ot 14.11.2002 Ne 138-D3
(pexn. ot 03.08.2018) // C3 Pd. 2002. Ne 46. Ct. 4532.
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[Ipu »TOM B TO BpeMsi Ha TEPPUTOPHUM HAIIETO TOCYyAapCTBa CYIIECTBOBAI
TaK Ha3bIBAEMbIN MHCTUTYT «CTPSITIECTBA», KOTOPBIA (PAKTUIECKU MPUPABHUBAJICS
K CyJIecOHOMY IPEICTaBUTEILCTBY, XOTh U HE TOJIYYHII JIETAJILHOTO OMPEICIICHUS U
MpPaBOBOr0  peryiaupoBaHus. Kpome TOro, CymecTBOBaja  «IOJINOJIbHAS
aJIBOKaTypa.

OnHako JaHHasg cCUTyaludss W3MEHWIach C TMpoBeacHHOW B 1864 roay
cynebHoit pedopmoii, B Xxonae KoTopor Obutn mpuHATEI CyneOHBIC YCTaBHI,
COTJIACHO KOTOphIM BIlepBhle B Poccum Oblla  yupexacHa JIODKHOCTh
npodeCCUOHANIBHOTO TIpeAcTaBuTelisl. [Ipu 3TOM HaHHBIM JOKYMEHT TakKe YETKO
YCTAaHOBWJI TPeOOBaHUS K MPUCSKHBIM MMOBEPEHHBIM, UX IIpaBa U OOS3aHHOCTH, a
TaK)K€ OCOOCHHOCTHM Y4YacCTHs JAaHHBIX JHI] B Mpolecce. AHAIU3ZHUPYS MPABOBOM
CTaTyC YKa3aHHBIX JIMI], MO)KHO OTMETHUTh OINPEIETIEHHOE CXOJICTBO C HHCTUTYTOM
CyJIeOHBIX MIPEICTaBUTEIICH, CIIOKUBIIMMCS B HACTOSIIEE BPEMSI.

JIaHHBIA MHCTUTYT NPOCYILIECTBOBAJ C HE3HAYUTEIbHBIMU W3MEHEHUSIMU
BIUIOTH JI0 mpousomeamux B 1917 roga peBOMIOIMOHHBIX HOTPSICEHUN B HAIIEM
roCy1apCTBe.

Taxk, no npunsTus ['TIK PCOCP unctutyT cyaeOHbIX NpecTaBuTeneil Obl,
0 CYTH, YNPa3gHEH M 3aMEHEH HWCKYCCTBEHHO CO3[aHHBIMU CTPYKTypamu,
MOJUYUHSBIINMUCA TApTUMHOMY anmapary. B cBow ouepens ['paxnaHckuii
nporeccyanbHbeil kogeke PCOCP 1923 roma cram npemycMarpuBaTh UHCTUTYT
NpeACTaBUTENbCTBA. [Ipr STOM JaHHBIA JOKYMEHT YCTAaHABIWMBAJI BUJbI
MPEJACTABUTENILCTBA, a TakKe T[OJIHOMOYHUSl TMpeacTaBuTens (olmue u
CIIEIUAJIbHBIC) U TIepEUYEHb JIUI], KOTOPhIC MPEACTABUTENISIMU ObITh HE MOTYT. HO B
IIEJIOM € JIaHHBIH WHCTHTYT HE ObUI MOJOOHO PAacCMOTPEH 3aKOHOAaTeNeM, a
YCTaHaBJIMBAJICS JIUIIL B OOIINX YepTax.

Cnenyromuii I'paxnaHckuil mpolneccyanbHblil kojgekc 1964 roma Ttakxe
MOATBEPAUI BO3MOXHOCTh y4YacTHsi B JeJ€ MpeacTaBuTenei cTopoHbl. OaHako
JIAHHBIA KOJIEKC YETKO OTPaHUYUII KPYT JIMI, KOTOPhIE MOTJHU OBITh CYJIeOHBIMU

npcacTaBUTCIIAAMMU.
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Taxum oOpazom, no npunsatus ['TIK P®, cynebHoe npeacTaBUTENBCTBO MO
TPaXXTaHCKUM JieJiaM ObUIO CYIIECTBEHHO OIPaHUYEHO, YTO HE MOTJIO HE CKa3aThCs
Ha €ro pa3BUTHU M NOSIBICHUHU MPOOJIEM IMPABOBOIO PEryIMPOBAHUS, O KOTOPBIX
MOWJIET peub Jajieeé B paMKax HACTOSIIEro BBIMYCKHOTO KBAIH(DPHUKAIIMOHHOTO
uccienoBanus. IIpu 3TOM CTOMT OTMETUTh, YTO IIPABOBOE PErYIUPOBAHUS
MHCTUTYTa CyA€OHBIX NPEACTaBUTENIEH B COBETCKHI MEPHUOJ HAIEro rocyaapcraa
OBLJIO HEAOCTATOYHO MOAPOOHBIM, YTO TAKXKE HE CIIOCOOCTBOBAJIO €r0 Pa3BUTHIO U
HOCJIEAYIOUIEMY COBEPILIEHCTBOBAHHUIO.

W numb ¢ mpuUHSATHEM BBIIEOO03HAYECHHOTO aKTa MPECTaBUTEIHCTBO B
TPAKJAHCKOM MPOLECCE MPUOOPENO COBPEMEHHBIM BHJI, KOTOpBIA Oyner

paccMOTpeH Janee.

1.2 HOHHTHG, [IpaBOBas IIpUpOoda MW 3HAYCHHUC IIPCACTABUTCIILCTBA B

TpaKAaHCKOM IIPOLECCEC

B pamkax BTroporo maparpada HacTosIield BbITyCKHON KBaTU(DUKAITMOHHOM
paboThl TpPEACTABISIETCS HEOOXOJUMBIM PACCMOTPETh TOAPOOHO BOMPOC O
NOHSATUH, TPABOBOM  CYIIHOCTH M  3HAYEHUM  HMHCTUTYyTa  CYJIeOHOro
IIPEICTABUTENBCTBA B PAMKAX COBPEMEHHOI'O IPAYKJAHCKOIO IpolLiecca.

JIisi Havajla CTOMT PacCMOTPETh MOHATHE CYAeOHOr0 MpPeICTaBUTENIbCTBA.
Cpasy CTOUT OTMETHTb, Y4TO AEHCTBYIOIIEE MPOLECCYaTbHOE 3aKOHOAATENBCTBO™
HE COJIEP)KUT JIETaJbHOTO OIpeNeieHus] CYJeOHOro IMpeiCcTaBUTEIbCTBA B
Ipa’KJaHCKOM ITpoliecce.

OpnHako Hay4dHas JIMTepaTypa pacCMaTPUBAET YKa3aHHOE onpenaeneHue. Tak,
KaK OTMEUYaloT HEKOTOPbIE COBPEMEHHBIE aBTOPHI, CyA€0HOE MPEICTABUTEIBCTBO -
ATO TMPEAYCMOTPEHHBIM MPAaBOBHIMU HOpPMamu CHoco0 (MEXaHW3M) pealld3aliu

YY9aCTHUKOM CYJI€OHOTO MPOIECCa CBOMX MPOIECCYabHBIX MPaB U 00sI3aHHOCTEN B

%8 'pakpaHCKHil IpoLeccyanbHbIil Kogekce Poccniickoit ®enepamun: DeaepanbHbiii 3akon ot 14.11.2002 Ne 138-D3
(pexn. ot 03.08.2018) // C3 Pd. 2002. Ne 46. Ct. 4532.
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cllydae OTCYTCTBUS y HErO Ipa)KAAHCKOW MpOIECCYaTbHON J1€eCIIOCOOHOCTH WM
WHOM HEBO3MOXKHOCTH OCYIIECTBISTh CBOMUMH COOCTBEHHBIMH JICUCTBUSIMU
IPOLIECCYaIbHBIC IPaBa W OOS3aHHOCTH CTOPOHBI WM TPETHEro JIMIa> .

Opnako JaHHOE OIpeneleHHe HE NPUMEHMMO K TEMe HAacCTOSIIEero
BBIMTYCKHOTO KBaJIM()UKAIIMOHHOTO HccienoBanus. Tak, He BEI3IBACT COMHEHHH TO
MOJIO)KEHHWE, YTO B HACTOSIIMA MOMEHT JIAIO, Y4YacTBYIOIIee B CyIAcOHOM
3aceJlaHNM, UMEET IMOJIHOE MPaBO MOJB30BATHCSA YCIYraMH MPEACTABUTENS II0
COOCTBEHHOMY JKEJIaHHIO, BHE 3aBHCHUMOCTH OT BO3MOXHOCTH JIMYHOTO y4acTHS B
rpaXAaHCKOM mporiecce. bojee Toro, JUI0 MOXKET Jaxe OTKa3aThCsA OT JIMYHOTO
y4acTHsl, €CJIU TaKO€ y4acTue He OyAeT MpU3HAHO CYy0M 00s3aTEIbHbIM.

Jlpyrue aBTOpBl OTMEUYAIOT, YTO TOJ CYIEOHBIM IMPEACTABUTEIHCTBOM
MPUHATO TIOHUMATh BBITIOJHEHUE TMPONECCYaIbHBIX MEHCTBHA OJHUM JIUIIOM
(IIpeICTaBHTEIIEM) OT HIMCHH H B HHTEPECax APYroro JHIa (IIpeicTaBisieMoro) ..

JlanHoe ompeneneHue MpeCcTaBisieTcs Oojiee BEPHbIM UM MPUMEHUMBIM B
paMKax TEMbI HACTOSIIETO UCCIICTOBAHMS.

Jlanee CTOUT PacCMOTPETh CYIIHOCTh CYIAEOHOTO MPEICTaBUTEIIbCTBA B
paMKax TpakIaHCKOro mpoiecca. Yto kacaercss 0003HauYeHHOW CYIIHOCTH, TO €€
MPOIIE BCETO PAcCCMOTPETh MO MpU3HAKAM YKa3aHHOTO BUJA MPEACTaBUTEIHCTBA,
KOTOpPBIE U OINPEAEIAI0T 0003HAYEHHYIO CYIIIHOCTb.

[TepBbIM TIpH3HAKOM CyAEOHOTO TIPEACTABUTEIIBCTBA 10 TPAXKIAHCKUM
Jienam SIBJISIETCS TO, YTO OJHO JIMIO (TPEICTAaBUTENh) JACUCTBYET OT UMEHU U B
uHTEepecax apyroro iuna (mpenacrtamisemoro). Ilpm sTtom, mpeacraBuTens He
NpUHUMAET Ha ce0s MmpaBa U 00S3aHHOCTH OTACIBHO OT MPEACTABIIEMOro JIUIa, a
HA00OPOT COBEpIIAET BCE MEHCTBUS OT ero uMeHu. OTBETCTBEHHOCTh KE 3a
yKa3aHHBIC ACHCTBUS HECET HE MPEICTABUTEIb, a TIPEACTABIAECMBIN, KaKk OyATO OH
UX COBEPIITUII CAMOCTOSITEIHHO.

BtopsiMm nprzHaKoM cyneOHOTO MPEACTaBUTENHCTBA OY/IET SABIATHCS TO, YTO

MPEJCTABUTENIb MOXKET MPUOOpETaTh MpoIlecCyalbHbIE MpaBa U OOS3aHHOCTH B

% Ocoxuna I'. JI. Kypc rpakaHcKoro cyzonpomnsBoactsa Pocenu: yaeGHoe mocobue. M., 2013. C. 238.
% Tlomosa JI.T'. [IpeaCTaBHTENECTBO B FPaKAAHCKOM TPOLECCE: OMBIT 3aMMCTBOBAHHS [HBHIIMCTHUECKIX MTOAX0I0B
// Bectauk Omckoro yHuBepcuteTa. Cepus «IIpaBo», 2016. Ne 4. C. 162.
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paMKax I'pakIaHCKOTO MpoLecca TOJNBKO B IPEAENaxX TeX NOJHOMOYUN, KOTOPBIMU
€r0 HaJIeJINJIO MPEICTABISIEMOE JIULO.

Tak, crarbs 54 TTIK P® ycraHoBuia mNpaBWIO, COTJIACHO KOTOPOMY
IIPEACTABUTENIbL  BIPAaBE COBEpIIATh OT WMMEHHM IIPEACTABIIEMOIO  BCE
npoleccyanbHble nelcTBUA. OIHAKO MPaBO MPEACTABUTENS HaA MOMANKMCAHUE
MCKOBOTO 3asIBJICHUS, IIPEABSIBICHUE €r0 B CY[, IIepeayy Cropa Ha pacCMOTPEHUE
TPETEUCKOTO CYJa, NMPEIBbABICHUE BCTPEYHOI'O HWCKA, IOJHBIM WM YaCTHUYHBIN
OTKa3 OT MCKOBBIX TpeOOBaHMI, yMEHBIIEHHWE WX pa3Mmepa, MPU3HAHHUE HCKa,
W3MEHEHHE MPEIMETa WIM OCHOBAHUS HMCKA, 3aKIFOUEHUE MUPOBOTO COIJIAIICHUS,
nepeavyy MoJIHOMOYMM JpyroMy JHIly (miepeaoBepue), o0xajaoBaHUE CYyAeOHOTO
MIOCTAHOBJICHUSI, TPEABSIBICHUE HCIOJIHUTEIBHOTO JIOKYMEHTa K B3BICKAHHIO,
MOJIyYEHUE MPUCYKIECHHOTO MMYIIECTBA WM JEHEr JOJDKHO OBITh CIIELUAJIBHO
OTOBOPEHO B JOBEPEHHOCTH, BBIIAHHO} IPEICTaBISICMbIM JIHIOM- .

[Ipu 3TOM, Kak OTMEYaeTCs B HAY4YHOW JHUTEpAType, y MPEIACTABUTENS HE
BO3HUKAET IIpaBa HA COBEPIICHUE IMPOLECCYyalbHBIX JIEUCTBUA OT WMEHU
IIPEACTABIIAEMOr0, KOTOPbIE HE OTOBOPEHBI B JOBEPEHHOCTU. Y Ka3aHHOE IIPABUIIO
pacnpocTpaHsieTcss U1 Ha OpAep aJBOKaTa, KOTOPhIA 03 JOBEPEHHOCTH TAKXKE HE
HAJIeIsIeT aBOKATA IPABOM COBEPIIATH TAKHE ACHCTBHS -

B oroii cBsa3u Konctutymmonnsit Cya P® ormeTwn, 4To JaHHbIE
ITOJIO’KEHMSI HAIIPaBJICHbI HA 3alIUTy IpaB JOBEPUTENS NPU OCYIIECTBICHUH UM
CBOMX TMPAaBOMOYHMI MO peanu3anuyd Haubosiee 3HAYUMBIX MPOIECCyaTbHBIX
NENUCTBUN, OOYCJIOBICHHBIX MX PACHOPSAUTENbHBIM XapaKTEpPOM, OCHOBBIBAIOTCS
Ha TMPUHLMIE AUCIO3UTHUBHOCTU TPAXKIAHCKOTO CYAONPOU3BOACTBA, KOTOPBIN
OTHOCHUTCSI K OCHOBOIIOJIAralOIIMM HA4aJlaM TPaKIAHCKOTO CyAONPOU3BOJCTBA, a
IIOTOMY HE MOTYT pacCMaTpuBaTbCid KAaK HapyLIAIONIMEe KOHCTUTYLHOHHBIC

33
mpaBa”.

3 I'paxxnanckuii npoueccyanbHblil koaeke Poccuiickoit @enepanyu: Oenepanbubiil 3akoH ot 14.11.2002 Ne 138-D3
(pen. ot 03.08.2018) // C3 P®d. 2002. Ne 46. Ct. 4532.
° Becmanos 10.®. Kommenrapmii x I'pamaHckoMy mpoleccyaqbHOMy Koaekcy Poccuiickoit ®Deepamun:
MoCTaTeWHBIN, HaygHO-TIpakTHaeckuii. M., 2017. C. 63.
% Onpenenenne Koucruryumonnoro Cyaa P® or 14.07.2011 Ne 1015-0-0 // Bectauk KC P®, 2011. Ne 7.
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Takum 00pa3oM, HEKOTOpPHIE TMOJHOMOYHUS MPEACTABUTENS TOJDKHBI OBITh
CIICLIMAJIbHO OTOBOPEHBI MPEACTABISIEMBIM JUIIOM, UHAYE MPEACTABUTEIIb UMHU HE
HaJIETISACTCS.

TperbM TNpU3HAKOM CYIAEOHOTO MPEACTABUTENHCTBA SBISETCS TO, YTO
LEJbI0 YKA3aHHOTO IMPAaBOBOTO WHCTUTYTA SIBISETCS 3allUTa MPaB U UHTEPECOB
CTOPOH W TpPEThUX JIAI, & TaKKE OKa3aHUE IMOMOIIA CYAy B OTIIPABICHUU
MPABOCYIMS IO TPAXKIAHCKUM nemam’”,

[Ipn »TOM mpencTaBUTENh B paMKAaX CBOErO0 y4acTUs B TPAXKIAHCKOM
IIPOLIECCE COBEPIIAET ONpPEIEIEHHbIE TPOLIECCYaIbHbIE IEHCTBUS, 00YCIOBICHHbBIE
HEOOXOJAMMOCTBIO 3aIUTHI IPEACTABIIEMOr0 UM JIUIA B TPAXKAAHCKOM MPOLECCE.
[Ipu 5TOM y IIpeaCTaBUTEISI MOKET OTCYTCTBOBATH JINYHAS 3aUHTEPECOBAHHOCTD B
UCXOJI€ CIopa, a MPUHATHINA MO /ey CyACOHBIM aKT MOXKET HE 3aTparuBaTh €ro
mpaBa ¥ 00S3aHHOCTH.

[Ipu »TOM, Kak OTMEYaeTCcsi B HAYYHOW JUTEpaType, ydacTHe CyAeOHOro
NPEACTaBUTENSI B IMPOLIECCE CIOCOOCTBYET 0O0Jie€ IMOJHOMY BBISICHEHHIO BCEX
O0OCTOSITENIBCTB MO JENy, MPOSIBICHUI0O WHUIMATUBBI U AKTUBHOCTH yYaCTHUKOB
npouecca35.

Hakonel, 4eTBepThIM NPHU3HAKOM CYIEOHOTO TPEICTaBUTENIBCTBA TIO
IPKIAHCKUM JeiaM SBJISIETCS TO, YTO OOIIECTBEHHBIC OTHOIIEHUS MO TMOBOIY
Cy1eOHOrO0 TMPEJICTAaBUTEILCTBA COCTABIISIIOT 2 CaMOCTOSITENIbHBIE TPYIIbI, a
VMEHHO «BHYTPEHHUE» OTHOLICHUS U «BHewHHe». I[Ipu 3TOM BHYTpEeHHHE
OTHOUIIEHUSI — O3TO OTHOIIEHHWS, BO3HUKAIOIIEE MEXKAY TMPEIACTABUTEIEM U
MPEJCTABISIEMbIM, A BHEIIHEE IMPABOOTHOIICHUE MPEACTABUTEIBCTBA MEKIY
MPEACTABUTENIEM U TPETHUMU JIUIIAMH, CBSI3aHHBIC C OCYIIECTBICHUEM (DYHKITHIT
CyJ1IeOHOTO MPEICTABUTEIHCTBA.

CorylacHO  TakoMy  TIOJIXOJy, = BHYTPEHHHUE  OTHOIICHUS  OyayT
pPErylIMpoBaThCs HOPMAaMHU MAaTEPUAIBHOTO MpaBa pa3jWYHBIX OTpacieu, a

BHEIIIHHUE - UCKIIOUUTEIIBHO HOPMaMHM TPaXKJaHCKOTO MPOIIECCYaIbHOTO TIpaBa.

¥ Kosanenko A.T'. T'paxxranckuii mponece: yueGHuK 11 BY308. M., 2015. C. 182.
% Boromonos M.B. HHCTUTYT CyneOHOTO MpEeICTaBUTENHLCTBA B COBPEMEHHOM TPaXKTAHCKOM W apOUTpaKHOM

npornecce // Bectauk [ToBomkckoro nacTHTYTA yripasienus, 2013. Ne 2. C. 59.
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COBOKYITHOCTh  BBIIIEOTMEUEHHBIX MPU3HAKOB U 00pa3zyeT IpaBOBYIO
CYLIHOCTh IPEJICTABUTENIBCTBA 10 TPAXKAAHCKUM JEJIaM.

Jlanee mpocTaBiseTCs HEOOXOAMMBIM B paMKax HacTodAllero mnaparpaga
NEpPBOM TJIaBbl BBITYCKHOW KBaNMU(PUKAIIMOHHOW pabOThl TakXKe pPacCMOTPEThH
BOIPOC U O 3HAYEHUU CYAEOHOTO IMpPENCTAaBUTENbCTBA, KOTOPOE MPOSIBISIETCA B
CJIEYIOILEM:

B cootBercTBHM co crathelt 56 I'TIK P®D, kaxaas ctropoHa H0TKHA JOKA3aTh
T€ OOCTOATENbCTBA, HA KOTOPbIE OHA CCHUIAETCS KaK HAa OCHOBAHUS CBOMX
TpeOOBaHUI M BO3PAKEHUW, €CIM HMHOE HE NPEayCMOTPEHO (eaepanbHbIM
3akoHOM™". TakuM 06Pa30M, HCXOJ IPaKIAHCKOTO 1ea BO MHOTOM 3aBHCHT OT
MOBEJCHUS CTOPOH M0 JEIy.

[Ipu 3TOM, Kak OTMedaeTcsd B HAy4HOW JIUTEpaType, B BUIY BO3JIOKECHHUS
OpeMeHHU JOoKa3blBaHUs HAa CaMU CTOPOHBI JIMIlY, HE HMMEIOLIEro HEeoOXOIUMOro
MUHUMYMa IOPUJMYECKUX 3HAaHUH, Oylner KpalHEe CIOXKHO  JOKa3aTh
000CHOBaHHOCTb CBOMX TpE€OOBaHUN WIU Bo3pa>1<eHI/H7137. Jinsa pemeHus >Tou
3aJ]au JIMLA, YYACTBYIOIIME B IPaXKIAHCKOM IPOIECCEe KaK MPaBUIIO MPUOETaroT K
NOMOILM JIUL, OOJaAaroUX CHEUAJIbHBIMUA TO3HAHUSAMU W YYACTBYIOIIMX B
paccMOTPEHUH el CyJaMu Ha MPo(ecCuOHAIbHOI OCHOBE.

C oToli CTOPOHBI CyAeOHOE MPEICTaBUTEILCTBO IPHU3BAHO 00ECTICYUTH
32Ty T[paB M  3aKOHHBIX  HMHTEPECOB  YYaCTHUKOB  IPaKIaHCKOIO
CYJIOIIPOM3BOJICTBA, A TAaKX€ B HEKOTOPOM CTENEHM OKa3aTb COJEHCTBUE
OCYUIECTBJICHUIO TNPABOCYAUsl, TaK KaKk OHHM CBOMMHU JCUCTBUSIMU MOTYT
CIOCOOCTBOBaTh  0oJjiee MPAaBUIBHOMY M BCECTOPOHHEMY  HCCIIEIOBAHUIO
IPa)KJaHCKOIO Jena.

Bo-BTOpbIX, cama mpaBoBasi cucTteMa Bce Oosee M Oosee YCIOXKHSIETCS U
muddepeHnupyeTcss Ha BCe HOBbIE M HOBBIE TMPaBOBBIE 00pa3oBaHUS,
YBEJIIMYUBACTCSI KOJMYECTBO IPABOBBIX AaKTOB, YTO TpeOyeT crHeluaau3aluu U

cpenu topuctoB. [loaromy 0e3 ydacTusi KBaIM(PUIIMPOBAHHOIO OPUCTA MPOBECTH

% I'pakancKHii mpoueccyanbHbIi Koaeke Poccniickoit enepamun: DeaepanbHbiii 3akou ot 14.11.2002 Ne 138-D3
(pexn. ot 03.08.2018) // C3 P®. 2002. Ne 46. Cr. 4532.
%" pkos B.B. I'paxaanckuii mporecc: yaebuuk. M., 2016. C. 320.

29



CylneOHBI mporecC Ha TPO(PECCHOHATEHOM YpPOBHE CTAHOBUTCSA MPAKTHUYECKH
HEBO3MOJKHBIM.

KpomMe TOro, kak oTMeuaeTcs, IpU MPOIECCYaTbHOM IPEICTABUTCILCTBE
NPEJICTAaBUTE)Ib COBEPINACT IICJIBI KOMIUIEKC Pa3IUYHBIX IPOIECCyaTbHBIX
JICHCTBUH, 00YCIOBICHHBIX HEOOXOAMMOCTBIO 3aIUTHI MPEICTABIAEMOTO UM JIUIA
B IPKIAHCKOM Iporiecce. Tak, HarpuMep, CyAeOHbIN MPEJICTaBUTEIh TOTOBUT OT
UMEHH JIOBEPHUTEIS MPOICCCYaTbHBIE JTOKYMEHTBI, HETIOCPEICTBEHHO YYaCTBYET B
CyaeOHOM 3aceJaHHWH, BBICTYNAas IO BCEM BOIPOCaM, BO3HUKAIOIIUM IO XOIY
mporecca’.

C 9TO#l CTOPOHBI TPEACTABUTENIb TAKKE CIIOCOOCTBYET OCYIIECCTBICHUIO
NPaBOCYIUs, TaK KaKk MMEHHO JaHHOE JIUIIO COBEPINACT FOPHINYCCKH 3HAYUMEIC

JNENCTBUS U UIMEHHO B TOM (popMe, KOTOpast yCTaHOBJICHA JIEHCTBYIOIIUM 3aKOHOM.

% Spxos B.B. I'paxaanckuii npouecc: yuebunk. M., 2016. C. 321.
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2. ITPABOBBIE OCHOBBI CTATYCA U AEATEJIBHOCTU
[MPEACTABUTEJIA B I'PAXKJAHCKOM ITPOLECCE

2.1. Tlonsthe, CTPYKTypa, COJEpKaHHE M 3HAYEHUE MPOIECCYaTbHOTO

CTaTycCa IIpCACTABUTCIIA B I'PAKIAHCKOM CYJOIIPOU3BOICTBC

B pamkax BTOpo# TJIaBbl HACTOSIIEH BBIMYCKHOW KBaTIU(PUKAITMOHHOM
paboThl  MpEACTaBISETCS  HEOOXOAMMBIM  PAacCMOTPETh  BONPOCHI  OCHOB
IIPOLIECCYAIBHOTO CTaTyca IIPEICTABUTEINS B IPAXJAHCKOM IIPOLIECCE U OCHOBHBIE
OTJINYUS TPOIECCYATbHOTO CTaTyca aJIBOKaTa-MpeACTaBUTENS] B OTMEUYEHHOM
IIpoIIECCE.

JIns Havana cieayeT NPHUBECTH IMOHATHUS MPEICTABUTENS B TPAXKIAHCKOM
nporecce. Kak ormedaeTcss B COBpEMEHHOW HAYYHOM JINTEPATYpPE, NMPEICTABUTEID
B T'PaXJAAHCKOM MPOLECCE — 3TO JIMLO, BBHICTyNAOUME B CyA€OHOM Mpolecce OT
VMEHU IIPEJICTABISEMOTO HAa OCHOBE NPEAOCTABJIECHHBIX UM ITOJHOMOYHUHU I10
OKa3aHUIO MOMOILY B OCYIIECTBIECHHUH NPAB MPEACTABIAEMOrO, MPEAOTBPALIEHUIO
HAPYIICHHS STHX [PaB M OKa3aHHs CYIy COASHCTBHS B IIporecce” .

JlanHO€ I5MII0 B paMKaxXx TPaKJAHCKOTO TMpoIlecca HUMEET OCOOBIM
MPOLECCYAIBHBINA CTATYC, KOTOPHI MOYHO OINPEIEIUTh COBOKYIMHOCTBIO MPAB U
00s13aHHOCTEH TAaHHOTO y4aCTHUKA MpoIecca.

PaccmarpuBas Bompoc IPOIECCYyallbHOTO CTaTyca MPEACTABUTENS B
Ipa)KJaHCKOM IPOIIECCE Cpa3y CIEAYET CKa3aTh O TOM, YTO HE JII000€ JIMI0 MOKET
ObITh mpencraBuTeneM. B coorBerctBum co cratber 49 ITIK PO
NPEACTaBUTENISIMU B CyJle MOTYT OBITh JI€eClIOCOOHBIE JIMIIA, WMEIOIINE

HaJyIe)KanmM 00pazoM ohOpMIICHHBIE TIOTHOMOYHMS Ha BEJICHUE Jena, TU00 JTuIa

% Baiinan B.A. HacTosnbHast KHUTa aqBOKATA. M., 2016. C. 48.
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MMEIOIINE TOJHOMOYMSA Ha y4YacTHs B IPOLECCEe B CHITy 3aKOHA (3aKOHHBIE
TpeCTABHTENH) .

Taxum 06pa3oM, 3aKOH yCTaHABIMBAET 2 TPeOOBaHMS K MPEACTABUTEIIIO:

1. leecniocobHOCTh. B cootBeTcTBUU cO cT. 21 I'paxknanckoro kojaekca PO
('K P®), cnocoGHOCTh TrpaxkiaaHWHA CBOMMHU JICUCTBUSAMH IPUOOpETaTh U
OCYILECTBIATh TPa)XJAaHCKHE TIpaBa, co3JgaBaThb Mg ce0s IpakKIaHCKHUE
OOS3aHHOCTH W HCIIOJHATh HMX (TpaKIaHCKas J€eCIOCOOHOCTh) BO3HUKAET B
IOJHOM O0OBEME C HACTYIUIEHHMEM COBEPLICHHOJETHS, TO €CTh IO JOCTHKEHUH
BOCEMHAAIATHIETHEr0 Bo3pacTa’. B ciydae, KOrJa 3aKOHOM IOMyCKAeTCS
BCTYyIUICHHME B Opak [0 JOCTMKEHUS BOCEMHAALATH JIET, TpaXIaHWH, He
JOCTUTIINN BOCEMHAJALIATUIETHETO BO3pacTa, NMPUOOPETAET eeCHOCOOHOCTh B
MOJIHOM 00BEME CO BPEMEHU BCTYIUIEHUA B Opax.

Kpome TOoro cremyer yduTbIBaTh, YTO IMOJIHOCTBIO J€ECHOCOOHBIM JIMIIOM
SBJIIETCS TAK)K€ HECOBEPIICHHOIETHUMN, OOBSBICHHBIN MOJHOCTHIO J1€ECIIOCOOHBIM
(amaHcunpoBaHHbIM). COOTBETCTBEHHO, YKa3aHHbBIE JMIIA MOTYT BBICTYIAaTh B
CyJle B KQU€CTBE MPEJCTABUTEIEH B paMKaxX IpakIaHCKOro MpOoLECCa.

3nech ciaeayeT oOpaTUTh BHUMAHUE Ha TO OOCTOSITENBCTBO, YTO B paMKax
IPaX/IaHCKOrO IMpolecca MNPEACTABUTENIMU MOTYT OBITh TOJIBKO MOJIHOCTHIO
neeciocoOHble  numa. TakuMm  o0Opa3oMm, TrpaxkaaHe, OrpaHUYEHHBIE B
JI€eCOCOOHOCTH, JIMOO HEAEEeCHOCOOHbIE TpaXkJaHE BBICTYNATh B KayeCTBE
MPEICTABUTEJIEH HE MOTYT.

3nech ke cieayeT OTMETHTb M OINpPEAENIEHHOE YIYIIEeHHE 3aKOHOAATEelIs.
Tak, cratea 49 ['TIK P® He ycTaHaBiIMBaeT BO3MOXHOCTb y4acCTHs B KadyeCTBE
IpeICcTaBUTENS sl opuaudeckoro auia. Bmecre ¢ Tem cioxuBiiascsa cyneOHas
MPaKTHUKa YCTAHABIIMBAET BO3MOXKHOCTh YYacTHs IOPUIMUECKOTrO JIMIAa B Cy1e0HOM
IpoLecCe B KAYECTBE MPEICTABUTEIIS.

Tak, BepxoBnbii Cyn P®, ananu3upys JaHHYIO HOpPMY, B CBOEM

Onpenenenun ykaszana, 4to CT. 49 ['pakIaHCKOro NPOIECCYyaJbHOrO KOJEKca

0 I'paxcanckuii mporieccyanbHbIH Kogeke Poccmiickoit dexeparmn: DeepansHprii 3akoH ot 14.11.2002 Ne 138-03
(pen. ot 03.08.2018) // C3 Pd. 2002. Ne 46. Ct. 4532.
* I'paxnancknii kogexe Poccuiickoit deneparmu (dacTh mepsas): degepanbueiii 3akon ot 30.11.1994 Ne 51-03
(pexn. ot 03.08.2018 ¢ u3m. u gom., Berym. B cuuty ¢ 01.09.2018) // C3 P®. 1994. Ne 32. Crt. 3301.
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Poccuiickon denepanuu HE comepKaT yKa3aHUs HA TO, YTO NPEACTABUTEIEM B
Cylle MOXKET SBIATHCS TOJBKO (¢u3mdeckoe muio. JlaHHas HopMa TpaBa
peaycMaTpuBaeT, YTo JIUIIO, MPEACTABIISIIONIEE HHTEPECH B CyI€, TOJDKHO OBIThH
JIEECTIOCOOHBIM M €T0 TOJHOMOYHS JOJIKHBI OBITh O(GOPMIICHBI HAICKALTAM
o6pazom™.

B ykazamnom Omnpenenennn BepxoBHbii Cyn P® Takke OTMETHI, 4YTO
IOpUJINYECKOE JIMII0O MOKET OBITh NPEACTAaBUTENIEM IO TPAXKIAHCKOMY JEIy.
[ToaToMy mpencraBisieTcs HEOOXOAMMBIM M3MEHUTH penakiumu cratbu 48 T'TIK
P®, ykazaB, 4TO MpEACTaBUTEISIMU MO JACIY MOTYT OBITh TaKX€ W IOPUIUYECKUE
JULA.

2.Jluno Takke JIOJDKHO MMETh IIOJIHOMOYMS Ha BEACHHE Jela,
o(opMIICHHBIE HA/JIEKAIUM 00pa3oM. 31€Ch CTOUT OTMETUTh, YTO TPEOOBAHUS K
o(QOpMJICHUIO TIOJHOMOYMN TpencTaBuTensi yka3zanol B crtathe 53 [TIK PO.
CoryiacHO HOpPM yKa3aHHOM CTaTbU, MOJHOMOYHMS MPEICTABUTENS JOJIKHBI OBITH
BBIPQKEHbI B JIOBEPEHHOCTU, BBIJAHHONW W O(OPMJIECHHONH B COOTBETCTBUHM C
sakoHOM™. OJIHAKO, 371eCh CleAyeT OTMETHUTh, UTO B OTJIMYME OT MOJOKEeHUH 185
I'K PCD44, JIOBEPEHHOCTH MPEICTABUTEIIS B CYJI€ MOAYMHAETCS UHBIM IPABUIIAM.

Tak, yacte BTOpast cratbu 53 ['TIK P® ycraHoBuia mpaBWiio, COTJacHO
KOTOPOMY  JIOBEPEHHOCTH JOJKHBI OBITh 00S3aTENHHO  YJOCTOBEPEHBI B
HOTApUAIBHOM TOpsimke. KpoMe TOro, 3akOH TakXe JOMYCKAET YJIOCTOBEPEHHUE
TaKUX JJOBEPEHHOCTEU CIEAYIOIUMU JULAMMU:

— OpraHu3alysIMH, B KOTOPBIX pab0TaeT WM YUYUTCS JOBEPUTEID;

— TOBApHUIIECTBOM COOCTBEHHUKOB O KWIbS, IKUJIUIIHBIM, O KHJIHMIIHO-
CTPOUTENIbHBIM WM  HWHBIM  CHCIUATU3UPOBAHHBIM  MOTPEOUTEIHCKUM
KOOIIEPAaTUBOM, OCYIIECTBISIIOIIUM  YIIPABJICHUE MHOTOKBAPTUPHBIM  JIOMOM,

YIIPABJISIIONIEH OPraHU3alUeN IO MECTY KUTEILCTBA JOBEPUTEIIS;

42 Omnpenenenne Bepxosaoro Cyna P® ot 27 cenrsiops 2016 rona no aemy Ne 36-KI'16-10 // Bectauk BC PO,
2016. Ne O.
* I'paxcaanckuii mporieccyanbHbIH Kogeke Poccmiickoit dexeparin: DeepansHprii 3akoH ot 14.11.2002 Ne 138-03
(pexn. ot 03.08.2018) // C3 P®. 2002. Ne 46. Cr. 4532.
* Tpaxnanckuii komexe Poccuiickoit ®eneparmn (dacts mepsast): Pegepanbhblii 3akon ot 30.11.1994 Ne 51-®3
(pexn. ot 03.08.2018 ¢ u3m. u gom., Berym. B cuuty ¢ 01.09.2018) // C3 P®. 1994. Ne 32. Crt. 3301.
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— aIMUHUCTpALMEl OpraHu3ally COIMATIBHOTO OOCITYKMBaHUs, B KOTOPOI
HaXOJUTCS JOBEPUTEIND;

— aJIMMHHCTpALIMEN CTAIlMOHAPHOTO JIEYEOHOTO YUPEXKIEHUs, B KOTOPOM
JIOBEPUTEIb HAXOAUTCS HA U3JICUCHUH;

— KOMaHJHpOM (HAYaJbHUKOM) COOTBETCTBYIOILIMX BOMHCKHX YAaCTH,
COCIMHCHUS, YUYPSKICHHS, BOEHHOW MNPOPECCHOHAITBHON 00pa30BaTEIbLHOM
OpraHu3alliyd, BOCHHOW 00pa3oBaTebHON OpraHM3allMu BBHICIIETO O0Opa3oBaHUS,
€ClIi JIOBEPEHHOCTH BBIJAIOTCS BOCHHOCIY)KAIIUMHU, PAOOTHUKAMU ITHX YacTH,
COCUHEHMSI, YUYPEKICHHs, BOCHHOH MpodeccrnoHalbHON 00pa3oBaTebHOM
OpraHu3alii, BOEHHOW 00pa30oBaTENbHOM OpraHM3allMM BBICHIETO OOpa30BaHMS
WJIM YJICHAMHU UX CEMEI;

— JUIsL JIML, HaXOJASIIMXCS B MECTax JIMIIEHUsS CBOOOIBI, JOBEPEHHOCTHU
YIIOCTOBEPSIOTCA HAYAJIbHUKOM COOTBETCTBYIOILIETO MECTA JIUILIEHUSI CBOOOIBI;

— JUI 3aKOHHBIX IPEICTABUTEIEH B TPAXTAHCKOM IPOLECCE JOCTATOYHO
IIPOCTO NMPEIBIBUTH JOKYMEHTHI, YIOCTOBEPSAIOIINE UX CTATYC U MOJIHOMOYHSI.

IIpuBeneHubIC 3aKOHOJATEJIbHBIC ITOJIOKEHMS IIPEACTABIIAIOTCSA
ONpPAaBAAHHBIMU, TaK KaK HE KaxzJasd KaTeropus JIML, YYacTBYIOIIMX B
IPaXIaHCKOM IMPOLECCe, MOXKET I03BOJUTh ce0e TOHECTH pacxoipl Ha
COCTaBJICHUE HOTAPUAJILHON JOBEPEHHOCTH.

UYrto e KacaeTcs NpelCTaBUTENbCTBA FOPUANYECKUX JIUL, TO AEUCTBYIOIINAN
3aKOH B JIAHHOM Clly4ae OIpeNeiaus, 4YTO B OJTOM Ciy4dae JOCTaTOYHO
JIOBEPEHHOCTH OT HMEHHM OpraHu3alud, KoTopas JOoJDKHA ObITh BbIJaHA 3a
IIOANMCBI0 €€ PYKOBOIWTEN WM HWHOIO YIOJIHOMOYEHHOIO Ha J3TO €€
YYPEIUTEIbHBIMU JOKYMEHTAMU JIMLA U CKPEIUICHA CKPEIUIEHHOM MEeYaThl0 ITOU
opraHu3anyy (IIPH HATHIHN TAKOBOIL) .

Taxxe 3mecp HEOOXOAMMO OTMETHTh, uTO JAeiictBytomuit [TIK PO
JIONyCKAaeT OJHO HWCKJIKYEHWE W3 JAHHOIO NpaBuia. Tak, COrjaacHO NyHKTY 6

ctatbu 53 I'TIK P® nomHomMouus npencTaBuTessi MOTYT OBITh ONIPEACIICHBI TAK)KE

*® 3aitneBa A.M. IIpaBria u 0COGEHHOCTH COCTABICHHS J0BepeHHoCTel // Byxrantep u 3akon, 2017. Ne 11. C. 36.
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B YCTHOM 3asiBJICHMH, 3aHECEHHOM B TMPOTOKOJ CyneOHOTO 3acelaHusi, WU
MMCbMEHHOM 3asIBJICHUH JIOBEPUTEIIS B CY/JIE.

OnHako B TOJKOBAHMM  JIaHHOM  HOPMBI  CYLIECTBYET  IIpaBOBast
HEOIPEIEeNEHHOCTh, KOTOpasi, Kak MPEACTaBIsAETCs, OJDKHA OBITh YCTpaHEHa Ha
ypoBHE pazbsicHeHuil BepxoBHoro Cyna P®. B yacTHOCTH, Ha NMpPaKTUKE 4acTO
BCTPEYAIOTCS CUTYyalluu, KOT/Aa CYyJbl TPeOyIOT HEMOCPEICTBEHHOIO YYacTus
JIOBEpUTEII MPU 3asBJIIEHUH YCTHOIO XOJATaiicTBa O JAOIYCKE MPEICTaBUTEIIS.
bonee Toro, 6e3  COOTBETCTBYIOIIETO  YAOCTOBEPEHUS  JOBEPEHHOCTH
IIPEICTaBUTENb HE BIPaBe 00XaloBaTh MPUHATHIM CyJlEeOHBIN aKT, a)ke €ciid OH
y4acTBOBaJI B PACCMOTPEHUU JEJa MO TaKOMY XOJATalCTBY M €ro MOJHOMOYHE
OBLIIO 3a(UKCUPOBAHO.

Onnako BepxoBnbpiii Cyn P B 4acTHBIX Ciaydasx JaBaJl COBEPIIEHHO MHOE
TosnikoBaHue. Tak, Hanpumep, B onpeaenenun ot 21 mas 2013 r. Ne 208-KI'13-4
OTMEUEHHBIN CyJeOHBI OpraH ykaszal, 4TO pa3 B 3aceJaHuu CyJa MepBOi
WHCTaHIMU HapsAy C 3asiBUTEJIEM Yy4acTBOBAJ €ro npeacraBurens - C.

XabapoBCKUW TapHU3OHHBIM BOEHHBIN Cya JOMYCTHJI TPEACTaBUTENS K
YYaCTHIO B JIeJle HA OCHOBAHUHU MHUCbMEHHOTO 3asIBJICHUSA U YCTHOTO XOJaTaiicTBa
C., B KOTOPBIX OBUIO CIIEIIMATILHO OTOBOPEHO MPABO Ha OOXKaJOBaHWE CYACOHOTrO
MIOCTAHOBJICHUS.

Takum oOpazoM, 151 00palleHus C aneuUISLMOHHOM )ajno00i B Cyl1 BTOpOH
WHCTAHIIMM  TPEJACTAaBUTENh  00danal  HEOOXOJUMBIMH  TMOJTHOMOYHSIMH,
JIOTIONTHATEFHOE TIOATBEPIKACHHE KOTOPBIX IO 3aKOHY He TpeGoBaToch ™.

OpHako yKa3aHHOE pa3bACHEHHME, KaK MpEeACTaBISETCS, HYXKIaeTcd B
COOTBETCTBYIOLLIEM 3aKperuieHuu B o0030pe cyneOHoil mnpakTuku. Tak, B
cootBeTcTBHM ¢ yHKTOM 4 [locranosienus Ilnenyma BepxoHoro Cyma PO «O
cyne6Hom pemeHun», ot 21 mas 2013 1. Ne 208-KI'13-4 cyay (mipu BbIHECEHUH
pelIeHns ) TaAKXKeE CIEAYeT yUUThIBaTh ocTaHoBiieHus [Inenyma BepxosHoro Cyna
Poccuiickoit ®enepannu, NpUHATHIE HA OCHOBaHWM cTaTthM 126 KoHctutyiuu

Poccuiickoit denepaunn U coaepkaiiue pa3bsiCHEHUs] BOIPOCOB, BO3ZHUKIINX B

*® Onpenenenne Bepxosroro Cyna PO ot 21 mast 2013 1. Ne 208-KI'13-4 // Bectruk BC P®, 2013. Ne 5.
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CyneOHOM  TpakTHKE TpU NPUMEHEHHH  HOPM  MaTepUAIbHOTO  WJIH
MPOLIECCYaTBHOTO PABa, MOIEKAIMX IPUMEHEHHIO B TAHHOM Jene’ .

[ToaTOMy mpencTaBisieTcss HEOOXOJIUMBIM 3aKpPENUTh U OTMEUCHHBIE paHee
MOJIOKEHUS HA YPOBHE 0030pOB CYI€OHOM MPAKTHKHU.

Taxxke, B paMKax HACTOAIIECH TJIaBbl BBIMYCKHON KBaIM(pUKAITMOHHOMN
paboThl, TPENCTaBISACTCA HEOOXOJUMBIM OTMETUTh €Il€ OJHO BaXHOE
OOCTOATENIBCTBO  KacaeMoO  TPOIECCYalbHOTO  CTaTryca MPEACTaBUTENS B
IPAXKIaHCKOM ITPOILIECCE.

B Hactosimiee Bpemsi Ha paccmorpeHuu B PepepanbHom CobOpanuu PO
HaXOJUTCS 3aKOHOMNPOEKT, YCTAaHABIMBAIOIIMKA JIONOJHUTEIbHBIN TpeOOBaHUA K
JaHHOMY JHIy. B wacTHocTH, cTaThs 1 0003HAUEHHOTO TOKyMEHTA IpeaIoiaract
YCTAHOBUTH IIOJIOKEHUE, COIJIACHO KOTOPOMY IMPEACTABUTENSAMU TPAKIAH U
OpraHu3alui I BEACHUS TPaKIaHCKUX U AJIMUHUCTPATUBHBIX JIE€] B CyJax U Je
B apOUTPaXKHBIX CyJlax BIpaBe ObITh POCCHICKHE TpakliaHe, KOTOPbIe HMEIOT
BBICIIIEE IOPUAMYECKOE 00pa30oBaHUE, MOJYYEHHOE MO HMMEIOUIEH POCCHUKCKYIO
rOCYy/IJapCTBEHHYIO  aKKpEAWTalMi0  00pa3oBaTelbHOM  mporpamMme,  JHOO
NpucBOCHHYIO B Poccuiickont @Penepanuy y4eHYH CTENEHb MO HOPUANYECKON
CIIELIUAIIBHOCTH, & TAKKE POCCUMCKHUE OpraHU3aLuu.

JIist  HENmOCPEeACTBEHHOIO y4acTUs B CYJONPOMU3BOJCTBE POCCHUCKHE
OpraHW3alvy, SBJISIOIIAECS NPEACTABUTENAMH, MOTYT HAIPaBISITh TOJIBKO
rpaxaaH, HMEIOIUX BBICIIEE IOpUAMYECKOe OOpa3oBaHHe, MOIYYEHHOE II0
UMEIOIIEH POCCUUCKYIO TOCYJApCTBEHHYIO aKKpeauTalui o0pa3oBaTeIbHOU
nporpamme, 100 MpUCBOEHHYIO0 B Poccuiickoit denepannu y4eHyrO CTEEHb MO
FOPUIAYECKON CIICIHAIBHOCTH .

Taxkum o0Opazom, MPEAIOoIaraeTcs, YTO npodeccuOHaNbHBIMU
MPEACTABUTEISIMU ~ MOTYT OBITh  TOJBKO TpaxKJaaHe, WMEIONME BBICIIEE

IOpUanIecKoe 0Opa3oBaHUE (ITOJIOKEHUSI 3aKOHOMPOEKTa HE PaCIPOCTPAHSIOTCS

70 cyneonom pemenuu: [locranoBinenne Ilnenyma BepxoBHoro Cyma P® ot 19.12.2003 Ne 23 (peam. or
23.06.2015) // bronnerens Bepxosroro Cyna PD, 2004. Ne 2.

*® 06 OCyIIeCTBIGHHH MNpPEICTABUTENHCTBA CTOPOH B CyAaX M O BHECCHMH H3MCHEHHI B OTIC/IbHBIC
3aKOHOJATeNbHbIE  aKThl:  3akoHompoekT Ne 273154-7 // Caiir  ®epepamsHoro  CobOpanust PO,
http://sozd.parliameNet.gov.ru/bill/273154-7
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Ha CIly4ad 3aKOHHOTO MpeJCTaBUTENbCTBA). OMHAKO JaHHBIA 3aKOHOIPOEKT,
HaxXOJMUTCS B HACTOSAIIMM MOMEHT Ha pPAacCMOTPEHHH M €r0 IIOJIOKEHHS HeE
npuMeHsaoTcs.  Iloatomy roBopuTh 0 TpeOOBAaHMM  HAJIM4YUS ~ BBICIIETO
IOPUIMYECKOTO 00pa3oBaHUs MOXHO OyAeT TOJbKO C MPHUHITHEM JaHHOTO
3aKOHOIIPOEKTA.

Yro ke KacaeTcsi HENOCPEICTBEHHO ITOJIHOMOYMI TIPEJICTAaBUTENS B
rpaxaanckoM npouecce, To ['TIK P® B 3T0M CBA3M yKa3bIBaeT, YTO NPEACTABUTEID
BIIPaBE COBEPIIATH OT MMEHHU TIPE/ICTABIIEMOTO BCE MPOLECCYATbHBIC JCHCTBHS .

BrllieoTMedeHHbIE TIOJHOMOYMSA TPEeOYIOT CHEHHATBHOTO YKa3aHHWsS B
JOBEPEHHOCTHU JUIA. be3 Takoro ykazaHus MOAPa3yMEBAETCS, YTO MPEACTABUTEID

ITIOJITHOMOYHUsIMH HC 06naz[aeT.

2.2 OcobeHHOCTH MMpoLCCCYAJIbHOTO CTATyCa aJABOKaTa - IIPCACTABUTCIIA B

TpaKAaHCKOM CyAOIIPONU3BOACTBEC

B pamkax BToporo nmaparpada HacTosield BbITYCKHON KBaJTU(pUKAIIMOHHON
paboThl MPENCTABIAETCS HEOOXOAUMBIM IOJAPOOHO PacCMOTPETh OCOOSHHOCTH
MpOLIECCYaTbHOTO CTaTyca aJiBoKaTa, Kak TPEJICTAaBUTENI B TPaXKIaHCKOM
npoliecce.

JIns Havana cieayerT NpUBECTH omnpeaeneHue anBokara. Crates 2
®enepanbHoro 3akoHa «0O0 aJBOKaTCKOM JAESATENbHOCTH U aJBOKAType B
Poccuiickoit @eneparum» ot 14.11.2002 No 138-®3 ycraHoBuia, YTO aJBOKATOM
SBJISICTCSl JIMIO0, TIOJIYYMBIIIEE B YCTaHOBJICHHOM HacrtosmmMm DenepanbHbIM
3aKOHOM TMIOpSAJIKE CTAaTyC aJBOKaTa W TMPAaBO OCYIIECTBIATh aJBOKATCKYIO

50 .
NeATEeTbHOCTh . TakuM 00pa3oM, B HACTOSIIUNA MOMEHT Ha TEPPUTOPUHU HAIIIETO

* I'paxcanckuii mporieccyanbHbIH Kojeke Poccuiickoii denepartin: deepansHbrii 3akoH ot 14.11.2002 Ne 138-03
(pen. ot 03.08.2018) // C3 P®d. 2002. Ne 46. Ct. 4532.
*0 06 amBokaTCKOil AesTENEHOCTH 1 agBOKaType B Poccuiickoii deneparmu: dexepanbHbiii 3akoH ot 31.05.2002 Ne
63-®3 (pen. ot 29.07.2017) // C3 P®. 2002. Ne 23. Ct. 2102.
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rocyZapcTBa aBOKATOM MOXKET CUHTATHCS TOJIBKO TO JIUIIO0, KOTOPOE MPUOOPETO
COOTBETCTBYIOIIUH CTATYC.

Cratess 9 panee oTMeueHHOro PDenepaibHOTO 3aKOHA YCTAaHABIMBAET
MOPSIZOK MPUOOPETEHUsST CTaryca ajBokaTa. B pamka HACTOSIIETro BBITYCKHOTO
MCCJIEIOBAHUS MPEJCTABISAETCS HEOOXOAUMBIM PACCMOTPETh BOIMIPOCHI TOJTYyUEHHUS
JTAHHOTO CTaTyca, Tak Kak MIMEHHO C MOMEHTa €ro MOJy4YeHHUs Ha aJBokaTa OyayT
pacmpoCTpaHATHCS 0COOEHHOCTH MPOLIECCYaTbHOTO CTaTyCA.

JlencTByIOIMI 3aKOH YCTaHABIMBAET, YTO CTATyC aJBOKara B Poccuickou
®denepauuy BOpaBe NPHOOPECTH JIUILIO, KOTOPOE MMEET BBICHIEE IOPUIUUYECKOE
oOpa3oBaHHE€, TOJYYEHHOE [0 MMEIOWEH TrOCYJapCTBEHHYIO aKKpEIUTalUIo
oOpa3oBaTenbHOM TMporpamme, JUOO YYEHYIO CTENEeHb 10 IOPUIUYECKOM
CHEUATbHOCTA. YKAa3aHHOE JIMLIO TaKXKe JODKHO HMMETh CTaXX padoThl IO
IOPUIUYECKON CHEIMAIIbHOCTH HE MEHee JBYX JIeT JIMOO MPOWTH CTaKUPOBKY B
aJIBOKaTCKOM OOpa30BaHWU B CPOKH, YCTAHOBJICHHBbIC HAcTOAmUM DenepaibHbIM
3aKOHOM .

Takum oOpaszoM, NSl MOTy4YEHUs CTaTyca aJBOKaTa B HACTOSIIUN MOMEHT Y
COOTBETCTBYIOILIETO JIMIA AOJKHO OBITh BBICILIEE HOPHUIUYECKOE 00pa3oBaHuUE, a
TaK)K€ Halu4he CTaka paboThl MO CHEIUAILHOCTH JIMOO OHO JIOJDKHO TIPOWTH
CTOXXHPOBKY B aJIBOKATCKOM 00pa30BaHUU B TeUEHUE HE MeHee | roja.

AJIBOKaTaMH HE MOTYT OBITh JIUIIA:

- TIPU3HAHHBIE HEJEECIIOCOOHBIMU WM OTPAHUYEHHO J1€eCIIOCOOHBIMU B
YCTaHOBJIEHHOM 3aKOHOAAaTeNIbCcTBOM Poccuiickoit denepanyn nopsake;

- HAMEIONIME HEMOTAICHHYK) WM HECHATYIO CYIUMOCTh 3a COBEPIICHUE
YMBILIJIEHHOTO npeCTynJIeHH;{52

BTopoe nonoxkeHue oTiIMYaeT CTaTyc aJBOKaTa OT MHOTO NMPEACTABUTEIA B
HETPaXXJAHCKOM TPOLECCE, TaK KaK HaJIWYue CYIUMOCTH HE SBISIETCA

NpeIATCTBUCM JJIs1 OCYHICCTBIICHUS IIPCACTABUTCIILCTBA.

3 JIy6smes 1O.®. Kommentapuii k¥ denepanbHoMmy 3akoHy «OO0 agBOKATCKOW AESITENTLHOCTH M aIBOKaType B
Poccniickoit @eneparim». M., 2015. C. §9.
°2 06 amBOKATCKOI JesTeNbHOCTH 1 afBoKaType B Poccuiickoii deneparmm: denepanbubiii 3akom ot 31.05.2002 Ne
63-@3 (pen. ot 29.07.2017) // C3 Pd. 2002. Ne 23. Cr. 2102.
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Camo xe pellleHHEe O MPUCBOCHUHM CTAaTyca aJBOKaTa KOHKPETHOMY JIUILY
MIPUHUAMAETCS KBTH(PUKAITMOHHOMN KOMHCCHUEN aJIBOKATCKOU najaaTel
COOTBETCTBYIOIIETO CcyObekTa Poccuiickoit deaeparuu Mpy yCIOBUU YCIICIITHON
ClIadd JIMIIOM, MPETCHAYIOMUM Ha TMPHOOPETeHHE CTaTyca KBaTU(DHUKAIMOHHOTO
DK3aMEHa.

B cootBerctBHM co cTtatheit 12 oTMeduenHoro panee ®3 kBanupukaroHHas
KOMHUCCHSI B TPEXMECSYHBIM CPOK CO JHS MMOJa4d NPETEHJICHTOM 3asBICHUSA O
MPUCBOCHUM €My CTaTyca aJIBOKaTa MPUHUMAET pelIeHUE O MPUCBOEHUU JIHOO 00
OTKa3€ B IIPUCBOCHHUU NPETEHACHTY CTaTyca aJBOKATaA.

Pemienne kBanupUKAIMOHHOW KOMHUCCHU O TPUCBOCHUHU MPETEHICHTY
cTaTyca aJBOKaTa BCTYMAeT B CUJIY CO JHS MPUHATHS NPETCHACHTOM MPHUCITH
aZaBoOKara.

Takum  oOpazoM, JuIIO MNpuOOpeTaeT CcTaryc  ajaBoKaTa  IOCIe
MOJIOKHUTEIIBHOTO PEIICHUs] KBaIU(PUKAIIMOHHOW KOMHUCCHUU HEMOCPEICTBEHHO
MOCJIEC IPUHSATHS TTPUCSTH.

UYro xe KacaeTcsi 0COOEHHOCTEH MpoIlecCyalbHOTO CTaTyca aJBOKaTa, Kak
MPEACTaBUTENSI B TPAXAAHCKOM IPOIECCE, TO CPEAM YKA3aHHBIX OCOOEHHOCTEU
MOYKHO BBIICIIUTH CIEAYIOLINE:

Cornacno cratee 2 @3 «O06 agBOKATCKOW JEATEIHHOCTH U aBOKATYpE B
Poccniickont @enepannn», aiBOKaT HE BIPABE BCTYIATh B TPYAOBBIE OTHOLIEHUS B
KauecTBe pabOTHHKA, 32 HMCKIIOYEHHEM HAY4YHOM, MPErnojaBaTEIbCKON W WHOMN
TBOPUECKOW JEATEIIBHOCTH, & TAaKXKE 3aHUMAaTh T'OCYJapCTBEHHBIE IOJIKHOCTH
Poccuiickoit ®denepainuu, rocy1apcTBEHHbIE JOJDKHOCTU CyOBekTOB Poccuiickoit
denepanuy, JOJDKHOCTH TOCYAAPCTBEHHOW CIYyKObI W MYHUIIUIAIBHBIC
JIOTKHOCTH .

Takum 00pa3om, alBOKAT HE MOXKET MPEICTABIATh HHTEPEChl OpraHU3aui
B KadyecTBe WX paboTHHMKA. HampoTuB, OH JOJKEH OKa3bIBaTh HOPUIMYECKHE

YCIIYyI' Opranu3anuvsaM Ha OCHOBAHHMH JOI'OBOpa 00 OKa3aHNUM TAKHX YCIIYT.

>3 JIy6smes 1O.®. Kommentapuii k¥ denepanbHoMmy 3akoHy «OO0 agBOKATCKOW AESITENTLHOCTH M aIBOKaType B
Poccutickoit @enepanun». M., 2015. C. 7.
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bonee Toro, B COOTBETCTBHMM CO CTaTheid 25 OTMEUYCHHOrO 3aKOHA,
aZIBOKAaTCKasl JIeATEIbHOCTh OCYILIECTBISETCS HAa OCHOBE COTJIAIICHUS MEXIY
aZIBOKaToM M oBepureseM. [Ipu 3ToM CyliecTBEHHBIM YCIOBHEM TaKOIO JOTOBOpa
OyAeT SBIATHCS YCIOBUS O pa3Mepe BBIIUIATHI JOBEPUTEIEM BO3HATPaKICHUS 3a
OKa3bIBaEMYIO IOPUNYECKYIO TOMOILb.

3nece  HEoOXOOUMO TakKkKe€ OTMETUTh, 4YTO MHOTME  aJIBOKaTCKHE
0o0pa30BaHMs YCTAHABIMBAIOT CBOM TapU(Pbl HA OKa3aHUS IOPUANUECKON TOMOIIIH.
Tax, Hampumep, Hexommepueckas opranuzanus «AJIBOKaTckas nanara
AdnTaiickoro Kpas» yTBEpAna MUHUMAIIbHbIE CTABKM BO3HATPAXKIACHHS aJBOKATaM
3a OKa3bIBAEMYIO IOPUINIECKYIO TIOMOIIIb.

Tax, Hanmpumep, COIACHO PEIICHUIO JAHHOM OpraHu3aluu, AocyneOHas
MOJITOTOBKA (MHTEPBBIOMPOBAHKE, M3yYEHUE TOKYMEHTOB, BBHIPAOOTKA IO3UIIWH,
COCTaBJICHHE MCKOBOTO 3asBieHUs 100 oT3biBa) cTouT OT 25 000 pyO. 3a neHb
3aHATOCTH; padoTa aJBOKaTa B KayeCTBE IMPEACTABUTENS] B TIPaXKIaHCKOM
CYJOTIPOU3BOJICTBE (IHU Oecelpl C JOBEPUTENEM, HU TOATOTOBKH IPABOBBIX
JOKYMEHTOB, THU M3y4Y€HHUS MaTepUaJIOB J€ja, JHU TMOATOTOBKH K CyaeOHOMY
3acejaHuio, THU cOopa TOKyMEHTOB M HWHBIX JIOKA3aTelIbCTB, JHH Yy4YacTUS B
peBapUTENbHBIX Cy/1eOHBIX U CYJ€OHBIX 3acelaHusIX, THU MOJArOTOBKU U MOIa4YH
XO0JlaTailCcTB, *anod, ydyacTusi B paCCMOTPEHUHU, AHU pabOThl CO CleHUaTNCTaMu
JUIS  Pa3bSICHEHHS BOIMPOCOB, TPEOYIOMIMX CIEUUaIbHBIX MO3HAHWH, JHU
HOJIFOTOBKA M COCTABJICHHWS MHUPOBOTO COIJIAIIEHMs, AHM H3YYEHHs IMPOTOKOJIA
CyIeOHOro 3acefaHus, MPUHECEHUS M PACCMOTPEHUS 3aMEUaHWil Ha HEro, THU
COCTABJICHHSI KaCCAallMOHHBIX W aneuUBIUOHHBIX kaiio0) oT 7 000 py0. 3a neHb
3aHSATOCTH; COCTABJICHHUE aIlCIUIAIIMOHHOM, KacCallMOHHOM, HAA30PHOM KaJI0OBI 110
YrOJIOBHBIM, TPaXAAHCKUM W aJMHUHHCTPATHUBHBIM JellaM aJBOKAaTOM, He
Y4ACTBOBABIIMM B PACCMOTPEHHMH JIeJIa 10 CYIecTBy, - or 25000 py6. u T.1.>".

[Ipu »TOM, OTMeueHHble BbIlIe Tapuppl OYAYT CIYXKUTh Ui CyJla
OPUEHTHPOM TIpH B3BICKAHWHM CyIEOHBIX pAcXoJOB Ha OIUIATy  YCIyT

npcacTaBUTCIIA. OI[HaI(O, Il MIPCACTAaBUTCIIAA, HC UMCIOIICTO CTAaTyCa aaBOKATa,

* Pemrenne CoBera HO AxBokarckas manata Anraiickoro kpas ot 24 ampems 2015 roma // Caiir HKO

«AnBoKaTckasl majara AnTaickoro kpasy, http://www.advokatura22.ru/about/sovet/documeNets.html
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yKa3aHHBIE PACICHKH YYWUTHIBATHCS HE MOTYT, YTO OOYCIABIWBAET Pa3IAUUs
IPOLIECCYaTbHOrO CTaTyCa AAHHBIX JIMII.

Jlanee crneayer OTMETHTb, YTO Ha OCHOBAaHHMHM BBIIIEOTMEYEHHOTO
COIJIAIIEHHs] COOTBETCTBYIOIIEE aJBOKATCKOE OOpa30BAHME BBIJAET aJBOKATY-
MPEACTABUTENI0 OPJIEp HAa y4yacTHE B Jeie B KadecTBe npencraButesias. Dopma
JAHHOTO JOKYMEHTAa B HACTOSIIMKA MOMEHT yTBepxkaeHa [Ipukazom MuHrocra
Poccuu ot 10.04.2013 Ne 47°°. Kpome TOro, B COOTBETCTBHE €O craTheil 53 ['TIK
P® mnpaBo agBokaTa Ha BBICTYIUIEHHME B CYAE€ B KA4E€CTBE IMPEIACTABUTENS TaKkKe
YAOCTOBEPSIETCS ~ OPJIEPOM,  BBIJIAaHHBIM  COOTBETCTBYIOIIUM  aJBOKATCKUM
oOpa3zoBanueM. [losTomy 1 aaBOKATOB JEWCTBYET OCOOBINA  yIPOLIEHHBIN
MOPSAOK OCYILECTBICHUS CBOUX MTOJTHOMOYHIA.

Cnenyromee  pa3inuus — NPOLECCYaJbHOrO  CTaryca  aJBoOKaTta |
MPEACTaBUTENSI BBIpAKAEeTCd B OO0S3aHHOCTAX JaHHBIX JHIl. YTO KacaeTcs
MPEICTaBUTEIISI, HE UMEIOIIEro CTaTyca aJBoKara, TO €ro npaBa u 00sI3aHHOCTH 10
OTHOIIEHUIO K  JIOBEPUTEIIO  PETYJUPYIOTCS  TMOJOXKEHHUSIMU  JIOTOBOPA,
3aKIIOYEHHOTO C TaKUM TMpEeACTaBUTENs, JUOO0 B  ClIy4dasx 3aKOHHOTO
MPEACTAaBUTENILCTBA — HOPMaMU JIUCTBYIOIIEro 3akoHoaTenbcTBa. Koneuno, 'K
P® B rnaBe 39 conepxut TpeOOBaHUS K JIOTOBOPY BO3ME3THOTO OKa3aHUS YCIYT,
OIHAKO OHM YCTAHABIMBAIOT IMINb OOIIME MOJIOKEHWS NAHHOTO HOroBOpa .
[TosTOMYy CTOPOHBI MOTYT YCTAaHOBUTH JIFOOBIE YCIOBUS JJAHHOTO JIOTOBOPA

OnHako, YTO KacaeTcsl aJBOKaToOB, TO O00BEM UX 00sA3aHHOCTEH
ycTaHaBiuBaeTcss He jgoroBopoM, a ®3 «OO6 aaBOKaTCKOW MESITEIBHOCTH U
anBokatype B Poccuiickon Penepaumm». Ilpu 3TOM, Kak OTMeYaeTcss B
COBPEMEHHOW HAyYHOU JTUTEpAType, CPEIU CHEIUATBHBIX 0053aHHOCTEH aJiBOKaTa
MOXHO BBIJICJIUTh Takue OOSI3aHHOCTHU, KAK OKa3biBaTh KBATU(UIIMPOBAHHYIO
IOpUJIMYECKYI0  TIOMOIIb  JIOBEPUTENI0; HE  BBIXOAUTH  3a  IPEAebl
MPEIOCTABIEHHBIX €My MPOIIECCYANTbHBIX MpaB; cOO01aTh KOH(MUIECHITUATLHOCTD

B JIMYHBIX U Hy6J'II/I‘IHBIX OT HOIICHUAX C JOBCPHUTCIICM; 3alIPpE€T OAHOCTOPOHHETO

> 06 yrBepxkaeHmu hopMer opaepa: Iprkas Muntocta Pocenn ot 10.04.2013 Ne 47 // Poccniickas rasera, 2013. Ne
80.
% I'paxmanckuii kogexe Poccmiickoii ®eneparmu (dacts Bropas): denepanbHeri 3akoH ot 26.01.1996 Ne 14-®3
(pexn. ot 29.07.2018 ¢ u3m. u gom., Berym. B cuiny ¢ 01.09.2018) // C3 P®. 1996. Ne 5. Cr. 410.
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OTKa3a OT WCIOJHEHUs TMOpydeHuss 00 OKa3aHWUW IOPUIANYECKON TMOMOIIIH
JOBEPHTEIIIO" .

31ech Tak)Ke HEOOXOIMMO OTMETHUTD, YTO B COOTBETCTBHUHU €O cTaTheil 19 P3
«O0 agBOKaTCKOW AesATEeNbHOCTH W aaBokaType B Poccuiickoit ®denepauum»
aJIBOKaT OCYIIECTBISIET B COOTBETCTBUU C (heJepaIbHbIM 3aKOHOM CTpPaxOBaHUE
pucka cBoeil mpodecCHOHATbHONM HMYIIECTBEHHON OTBETCTBEHHOCTH 32
HapylIeHUE YCIOBUM 3aKJIOUEHHOTO C JIOBEPUTENIEM COIJIAIICHUSI 00 OKa3aHUU
FOPUIMYECKOI TOMOIIH .

Takum  oOpa3om, JOBepUTENb, BHIOPAaBIIMA B  KAuyeCTBE CBOETO
NpeACTAaBUTENsI  aJBOKaTa, Bcerga OyAeT UMETh TapaHTUIO0 TMOJYy4YeHUs
KOMIICHCAIIUM B CJIy4yae HEUCIIOJIHEHMsI aJIBOKATOM CBOUX OO0S3aHHOCTEH TI0
JIOTOBOPY.

VYKa3aHHbIC TOJIOKEHUST U OMPEICISIIOT OCOOCHHOCTH MPOIECCYaTbHOTO
cTaTyca aJBOKaTa KakK MpeJACTaBUTEIA [0 TPAXKIAHCKUAM JI€TIaM.

Haxonen, anBokaTel B ONPEACIICHHBIX CJydasX o00s3aHbl OKa3bIBaTh
IOpUIMYECKYI0 TTOMOIIb OecruiatHo. Tak, cormacHo ctatbe 18 D3 «O OecrmaTHON
opuandeckon nmomomu B Poccuiickoint ®denepaunn» agBOKATHL y4acTBYHOT B
(GYHKIMOHUPOBAHUHM TOCYAAPCTBEHHOW CHCTEMBbI O€CIUIATHOW IOPUIMYECKOM
MOMOIIIM, OKa3bIBasi Tpak/laHaM OECIUIaTHYIO IOPHIMYECKYI0 TTOMOIIb B CIydasx,
MIPEIYCMOTPEHHBIX (peIepatbHBIM 3aKOHOLATETBCTBOM .

[Ipu 3TOM CIUCOK KAaTeropwii rpak/iaH, UMEIOIIUX MPaBO Ha OECIUIATHYIO
IOPUANYECKYIO TTIOMOIIb B HACTOSIILIAM MOMEHT JOCTATOYHO IIMPOKUil. B kauecTse
IIpUMEpa MOKHO IPUBECTH IETEU-CUPOT, KOTOpble B cooTBeTrcTBUM ¢ P33 «O
JIOTIOJIHUTENIBHBIX TapaHTUAX IO COLMUAIBHOW MOJIEPKKE NETeU-CUPOT U NIETEH,

o 60
OCTaBIIINXCS 0€3 MOIIeYCHUS poaAnTEIICH> UMCIOT ITPABO HA YKA3aHHYIO IIOMOIIb .

5 I'pynuuna JLIO. Ansokatckoe npaso. M., 2018. C. 180.

%8 06 aIBOKATCKOM AEATETHHOCTH I aaBokatype B Poccuiickoit ®@eneparnyu: @enepanbslil 3akoH oT 31.05.2002 Ne

63-03 (pen. or 29.07.2017) // C3 P®. 2002. Ne 23. Cr. 2102.

> O 6GecrmarHoit TopuIHIecKkoil oMoy B Poccmiickoii Menepamun: denepanbublii 3akon ot 21.11.2011 Ne 324-

@3 (pex. ot 28.11.2015) // C3 P®. 2011. Ne 48. Ct. 6725.

% O OMONHATETBHBIX TAPAHTHSX 10 COLHUATBHON TMOIEPIKKE JCTEH-CHPOT | JETeH, OCTABIIMXCS 03 IMOMeUeH s

ponuteneii: @enepanbHblit 3ak0H OT 21.12.1996 Ne 159-D3 (pen. ot 07.03.2018) // C3 PD. 1996. Ne 52. Ct. 5880.
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Takxe B coorBerctBuM co crtateed 50 I'TIK P® mnpencraBureneMm 1o
HA3HAYCHUIO CyJa B CIIy4yae OTCYTCTBUSI NPEACTABUTENSI Yy OTBETYMKA, MECTO
JKUATEIIbCTBA KOTOPOTO HEU3BECTHO, a TaKXe B APYTUX MPEAyCMOTPEHHBIX
dbeneparbHBIM 3aKOHOM MOYKET BBICTYIIATh TOJIBKO a[BOKAT’ .

B 3akmiouenuu gaHHOro maparpada MpelCTaBiseTCS HEOOXOAUMBIM
MTOBTOPUTH MOTYYEHHbBIE BHIBOJIBI.

AZIBOKaT - 3TO JMIO, MOJy4YyuBIIEE B YyCTaHOBIEHHOM denepanbHbIM
3akoHOM «OO0 aJBOKaTCKOM JeATeNbHOCTH U aJBokaType B Poccuiickoit
Oenepanin» MOPSIAKE CTATYC aJBOKATa M MPABO OCYIIECTBIATH AABOKATCKYIO
JIeAaTeNbHOCTh.  JlaHHBIM  cTaTyc  ajBokaTa JMI0 HOpuoOpeTaeT  Mmocie
MOJIOKHUTEIBHOTO PEelIeHUsT KBaJU(UKAIIMOHHOW KOMHUCCHHM O TMPUCBOCHUU €MY
TAKOI'0 CTaTyCa U HEMOCPEACTBEHHO IMOCIIE MPUHATHS TPUCITH aJBOKATA.

[IpoueccyanpHblid CTaTyC aJBOKaTa Kak MPEICTABUTENS IO TPAXKIAHCKUM
nenamM B OOJIBIIMHCTBE MPOLIECCYATbHBIX IOJIOKEHUNH COOTBETCTBYET CTaTyCy
npenacraBurens. OQHaKo, B TO )K€ BPEMs, €ro MPOLECCYaTIbHbIN CTaTyC UMEET Psijl
0COOE€HHOCTE, a UMEHHO:

1. Cornacno cratbe 2 @3 «O0 agBOKATCKON NEATEILHOCTH U aJBOKAType B
Poccuiickon denepaum», aIBOKAT HE BIPABE BCTYIIATh B TPYIOBbIE OTHOIIEHUS B
KauecTBe paOOTHHKA, 32 HCKIIOYEHHWEM HAY4YHOM, MpEernojaBaTeIbCKOW W HUHOUN
TBOPUECKOW JEATEIBHOCTH, a TAaKKE 3aHUMaTh T'OCYJAPCTBEHHBIE IOJKHOCTU
Poccuiickoit denepariuu, rocy1apcTBEHHbIE JOJDKHOCTH CyOBekTOB Poccuiickoit
deneparuu, JOHKHOCTH  TOCYJAPCTBEHHOM  COy:KObl M MyHUIMMNAJIbHBIC
JIOJKHOCTH

Takum 00pa3om, aIBOKAT HE MOXET MPEICTABIATh HHTEPEChl OpraHU3alnun
B KauecTBe uX paboTHuka. HampoTuB, OH JOJKEH OKa3biBaTh IOPUINYECKHUE
YCIIYyTH OPTaHHU3aIMsIM Ha OCHOBAaHUU JOTOBOpa 00 OKa3aHUM TaKUX YCIYT.

2. AnBoOkarckasi AESTEIbHOCTh OCYIIECTBIISIETCS HAa OCHOBE COTJIAIICHUs
MEXIYy aJBOKAaTOM U jaoBeputesieM. [Ipu 3TOM CylIeCTBEHHBIM YCIIOBUEM TaKOTO

JIOTOBOpa OyAET SIBISATHCS pa3Mep BBIILJIATHI JOBEPHUTEIEM BO3HATPAXKIACHHUS 32

®1 ITam6a T.M. Ansokatypa B Poccuiickoit ®enepanmu M., 2015. C. 103.
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OKa3bIBAEMYI0 IOPUIWYECKYO mnoMomb. Ilpum 3TOM MHOrWe ajaBOKaTCKue
oOpa30BaHUs YCTaHABIMBAIOT CBOM Tapw(bl HA OKA3aHUS IOPUIMYECKON TTOMOIIIH,
KOTOpble OyayT CIHYKWUTb HJisi CylJa OPUEHTHPOM IIPU B3BICKAHUU CYICOHBIX
pacxo/ioB Ha ormiaty yciyr mnpenacraButens. OmHako, AJid TPEACTABUTEINS, HE
MMEIOLIEro cTaTyca aJBOKaTa, YKa3aHHbIE PACUEHKU YYUTBHIBATHCSI HE MOTYT, UYTO
00yCJIaBIMBAET Pa3INUUs MPOIIECCYATBHOTO CTaTyCca JaHHBIX JIMII.

3. AZIBOKaTCKoe 00pa30BaHME BBIIACT aJBOKATY-MPEICTABUTEIIO0 OpAEp Ha
y4acTHE B JIeJie B KauecTBe mpeacTaBured. [loaTomy 11l aqBOKaTOB NEHCTBYET
0COOBII YIPOILIEHHBIN MOPSAAOK OCYIIECTBICHHUS CBOMX MTOJHOMOYHM.

4. Crnenyromee pas3inuusi TPOLUECCYAbHOTO CTaryca aJBOKarta |
MPEACTaBUTENSI BBIpAXKAeTCd B OO0S3aHHOCTAX JIaHHBIX JHIl. YTO KacaeTcs
MpEJCTAaBUTEIISI, HE UMEIOIIETO CTaTyca aJiBOKaTa, TO €ro MpaBa U 00s3aHHOCTH IO
OTHOUIEHHUIO K IOBEPUTEIIO PETYIUPYIOTCS MOJOKEHUAMU JI0TOBOPA, 3aKITYEHHOIO
C TaKuM TpEICTaBUTENIEM, JHOO B CiIy4yasX 3aKOHHOTO IMPE/ICTABUTEIHCTBA —
HOpPMAaMU JEUCTBYIOIIETO 3aKOHOAATEIbCTBA.

OnHako, YTO KacaeTcsl aJBOKaToOB, TO O0BEM UX 00sA3aHHOCTEH
ycTaHaBiuBaeTcss He jgoroBopoM, a D3 «OO6 aaBOKaTCKOW MESITEIBHOCTH U
anBokatype B Poccuiickoit deneparum». Takke agBokaT o0s3aH OCYIIECTBUTH
CTpaxOBaHUE PUCKA CBOEH MPodecCHOHATBbHON UMYIIIECTBEHHOW OTBETCTBEHHOCTH
3a HapylIEHWE YCJIOBUHN 3aKIIOUYEHHOIO C JOBEPUTEIEM COTJIAlICHUs 00 OKa3aHUU
opuandeckoil momomu. Takum oOpa3oMm, TOBEpHUTENb, BHIOPABIINNA B KayeCTBE
CBOEr0 MPEACTaBUTENSl aJIBOKaTa, Bcerna OyAeT UMETh TapaHTHUIO MOJyYEeHUS
KOMIICHCAllUM, B CJIydyae HEHUCIOJIHEHHUS aJBOKAaTOM CBOMX OOS3aHHOCTEH IO
JIOTOBODY.

Haxonen, B coorBercTBUU co cratbed 50 I'TIK P® mnpencraBurenem 1o
HA3HAYCHUIO CyJa B CIIy4ae OTCYTCTBUS NPEACTABUTENS y OTBETUMKA, MECTO
JKUTENBCTBA KOTOPOTO HEU3BECTHO, & TAKXKE B JAPYIHUX MPEAYCMOTPEHHBIX
dbenepaabHBIM 3aKOHOM MOXET BBICTYIATh TOJIBKO aJIBOKAT.

[TogBonst k€ WTOTM HACTOSIIEH TJIaBbl BBITYCKHON KBaM(DUKAIMOHHOM
paboThl, cleayeT OTMETHTh, YTO TMPOIECCyalbHBI CTaTyC aJBOKaTta W
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IPEACTABUTENS B paMKaxX I'PaKIaHCKOIO Mpouecca 1o OoNbIIed YacTH CXOIHBI, 32
VCKJIFOYEHNEM HEKOTOPBIX IOJI0KEHUM, ONPEACIISIOMNX MTPOLECCYATbHbIN CTATyC

aJIBOKarta.
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3. OCOBEHHOCTHU AEATEJIBHOCTU AZIBOKATA - ITPEAACTABUTEJIA B
I'PAXXKIAHCKOM ITPOLIECCE

B pamkax = 3aKIIOYMTENBHOM  TJVIAaBBl  HACTOSIUEIO  BBIIYCKHOIO
KBaJIM()UKAIIMOHHOTO HCCJIEIOBAHMs TPEACTABISETCS HEOOXOAUMBIM TMOAPOOHO
pPacCMOTPETh BOINPOCHI JEATEIBHOCTH aJBOKaTa B KadeCTBE IPEICTABUTEISA B
TPaKJaHCKOM IpOILIECCE.

Cpazy cnenyer ckazaTb O TOM, YTO OCHOBHBIE HalpaBICHUS ACSITEIbHOCTU
aJIBOKaTa, KaK IPEJICTAaBUTENS B IPAXKIAHCKOM IPOLIECCE ONPEIEIEHBI YXKE paHee
o00o3HaueHHbIM D3 «O06 aBOKATCKOM IEATETbHOCTH U aJBOKaType B Poccuiickoii
@enepanun». Tak, COMIACHO aHAIM3y CTAaTbU 2 YKA3aHHOTO 3aKOHA, OKa3bIBas
IOPUIMYECKYIO TOMOIIb B paMKax I'paKJaHCKOIO IIpoliecca, aIBOKar:

1. naeT KOHCyJbTAlMM W CHPABKU MO MPABOBBIM BONPOCAM KAaK B YCTHOM,
TaK U B TUCbMEHHOHU (opMe;

2. COCTaBIISICT 3asiBICHHUA, >KaJI0O0Bl, XOJaTaiicTBa M ApPyrue JOKYMEHTHI
MIPaBOBOr'0 XapakTepa;

3. yuacTByeT B KauecTBE MPEACTABUTENS JOBEPUTEIS] B TIPakJaHCKOM
CYJOIIPOU3BO/ICTBE;

4. yqacTByeT B KadecTBE IPEACTABUTENS JTOBEPUTENS B pa3OMpaTenbCTBE
Jiel B TPETEHCKOM CyJe, MEXIYHApOJAHOM KOMMEpUYECKOM apOutpaxe (cyae) u
MHBIX OpraHax pa3peuieHusi KOH(MIUKTOB;

5. MpEACTaBISIET WHTEPECHl JIOBEPUTENSl B OpraHax TIOCYyAapCTBEHHOMU
BJIACTH, OpPTraHaX MECTHOTO CaMOYIIpaBJIeHUs, OOIIECTBEHHBIX OOBEAMHEHUSX U
WHBIX OpPTraHU3aALMSIX;

6. yuacTByeT B KayecTBE IPEACTABUTENS JOBEPUTENS] B UCHOIHUTEIHHOM

2
HpOI/ISBOJICTB€6 .

%2 06 amBOKATCKOI NesTENFHOCTH 1 afBoKaType B Poccuiickoii deneparmm: deaepanbubiii 3akoH ot 31.05.2002 Ne
63-@3 (pen. ot 29.07.2017) // C3 Pd. 2002. Ne 23. Cr. 2102.
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Kpome ToOro, ajmBokaT Takke€ MOXKET OKa3blBaTh U HHYIO IOPUIUYECKYIO
MOMOIIb, HE 3aMPEIICHHYIO (e/lepaTbHbIM 3aKOHOAATEILCTBOM.

B 10 e BpeMs, Kak OTMEUYaeTcsi B COBPEMEHHOW HAay4YHOH JIUTEpaType, B
paMKax TPakIaHCKOTO CYIOTPOM3BOJCTBA IS peaju3allii YKa3aHHbBIX (yHKIIAN
aJIBOKaTy ObLI MPEAOCTABIICH LEJBIM s MPOLECCyaIbHBIX MPaB, @ UMEHHO:

— MpaBO COOMPATH CBEACHHS, HEOOXOJIUMBIC ISl OKA3aHUS IOPUINYECKOM
MTOMOIIIH;

— TIpaBO aJIBOKaTa CaMOCTOSITEIbHO OMpPAIlIMBATh JIUI, TPEANOIOKUTEILHO
BIaJconmx WHGOpMaIMel Mo Jeiny, B paMKaxXx KOTOPOTO aJBOKAaT OKa3bIBaeT
HEOOXOMMYIO TMOMOIIL (NP HAJIMYMM COTJIACHS JAHHBIX JIUIl), MO0 KOTOPOMY
aJIBOKAT OKa3bIBACT IOPUIUYECKYIO TTOMOIIIb;

— MPaBO COOMPATH U MPEJICTABIATH PA3IMYHBIE JIOKYMEHTHI, KOTOPHIE MOTYT
OBITh TPHU3HAHBI CYJIOM JI0KA3aTEJbCTBAMU MO JIeNly, IMPHUBJIEKATh Pa3IUUYHBIX
CIEUUAIMCTOB IS  Pa3bsICHEHHS  BOIPOCOB, CBSI3aHHBIX C  OKa3aHUEM
IOPUIMYECKOM MOMOIIM Ha JOTOBOPHON OCHOBE; (PMKCUPOBAThH MH(POPMAIIUIO, B
TOM 4YHUCJIE€ C TOMOIIBI0O TEXHUYECKUX CPEACTB, COJACPKAIIYIOCS B MaTepHuaiax
JieJ1a, IO KOTOPOMY OH YYacCTBYET B KaU€CTBE MPEACTaBUTEIIS;

— KpOME TOro, aJIBOKaT TaKyKe€ UMEET PaBO COBEPILATH WHbBIE JACHCTBUS, HE
MPOTUBOpEUAIINE 3aKOHOAATENbCTBY Poccuiickoit denepaiuy B paMKax OKa3aHUs
FOPUIAYECKON moMommu’.

OnHako, B OTJIIMYME OT MPEICTABUTENEH, KOTOPHIE MO CBOEMY >KEJIAHUIO
MOTYT TaK»e€ OCYIIECTBJISATh JIaHHbIC MOJTHOMOYMS, Y aJIBOKAaTa €CTh 0CO00€E MPaBo,
KOTOPOE€ OTIMYAET €ro OT UHBIX MPEICTABUTENEH 0 TPAKIAHCKOMY JIEITy.

Tak, cratbst 6.1 ®3 «O06 aABOKATCKOM JEATEIBHOCTH M aJBOKAType B
Poccuiickon @enepauuu» yCTaHABIMBAET, YTO aJBOKAT BIIPABE HAIIPABIIATH B
OpraHbl TOCYJIapCTBEHHOM BJIACTH, OpraHbl MECTHOIO CaMOYIIPAaBIICHMUS,
oOl11lecTBEHHbIE O0BEIMHEHUSI U WHBIE OpraHu3allid B MOPSJIKE, YCTAHOBJIEHHOM
nanaeiM - @3, odwuinmansHOe OOpalieHue IO BXOJMIIUM B KOMIICTCHIIHIO

YKa3aHHbBIX OpPTraHOB H OpFaHI/IBaHI/Iﬁ BOoImmpocaM O IpCAOCTaBJIICHHH CIIPABOK,

%% Cmomnenckuit M.B. AxBokarypa B Poccum. M., 2018. C. 172.
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XapaKTEPUCTUK W  WHBIX  JOKYMEHTOB, HEOOXOMWMBIX IS  OKa3aHUs
KBATH(UITUPOBAHHON IOPUTNIECKON HOMOIHI/I64.

IIpu 3TOM, B 3aKOHE OTMEUYAETCs, YTO OPTaHbl TOCYJAPCTBEHHOW BIIACTH,
OpraHbl MECTHOTO CaMOYIpaBJ€HHUS, OOLIECTBEHHbIE OOBEIMHEHUS U WHBIC
OpraHM3alry, KOTOPBIM HAIPaBJIEH aJBOKATCKUM 3aIlpoC, JOJKHBI JaTh Ha HETO
OTBET B MUCbMEHHOU (hOopMe B TPUALIATUIHEBHBIN CPOK CO JIHS €ro noyydeHus. B
CiIyJasiX, TPeOYIOIMHMX ITOTMOJHUTEIHPHOTO BPEMEHH Ha COOp M TpPEIOCTaBJICHHE
3anpaniuBaeMbIX CBEICHHM, YKa3aHHBIM CPOK MOXKET OBITh MPOJJIEH, HO HE OoJee
YyeM Ha TPUALATh JHEU, MPU 3TOM aJIBOKATy, HAllPpaBUBIIEMY aJIBOKATCKUI 3ampoc,
HAMpAaBJSETCS YBEAOMJICHHE O MPOJJICHUH CPOKA PACCMOTPEHHUS aJIBOKATCKOTO
3ampoca’.

IIpn stom cratbeit 5.39 KoAll PP YCTaHOBJICHA OTBETCTBEHHOCTH 3a
HEMPAaBOMEPHBIA OTKAa3 B MPEJOCTABICHUH aJABOKATY B CBSI3U C MOCTYMHBIIUM OT
HEro  aJIBOKaTCKUM  3alpocoM  HHGOpMAIMM, TMPEJOCTABICHUE  KOTOPOH
MpeayCMOTPEeHO (efiepalbHbIMU 3aKOHAMH, HECBOEBPEMEHHOE €€ MPEOCTaBICHUE
100 MPEeOCTaBICHNUE 3aBEIOMO HEIOCTOBEPHON MH(OPMAIIUY B BUJIE HATOKEHUS
aIMUHUCTPATUBHOTO IITpada Ha JOJKHOCTHBIX JIUI] B pa3Mepe OT MSATH ThICSY JI0
JIECSTU ThICSY PYyOIei.

B kadecTBe mpumepa Takoro jiesia MO>KHO pacCMOTPETh CIy4yai u3 cy/1e0HoM
npaktuku. Tak, IlocraHoBneHueM MupoBoro cynpu cyaedbHoro yvactka Nell4
[lentpanbHoro cyaedHoro pariona r. TonpsarTu Camapckoit oomactu ot 15.11.2017
roga JOJDKHOCTHOe Jmio - C. mnOpu3HaH BUHOBHBIM B  COBEPIICHUH
aIMUHUCTPATUBHOIO MPABOHAPYIIEHUS, TPeTyCMOTPpeHHOTO CT. 5.59 KoAIl PO, n
MOJIBEPTHYT aIMUHUCTPATUBHOMY HAKa3aHHIO B BUJIE MITpada.

Kak crnenoBano U3 marepuanioB IaHHOTO Aena, npu npoeaeHuu 31.10.2017
MIPOBEPKH COOIOZICHUSI TPEOOBAHMI 3aKOHOIATEILCTBA O TIOPSIKE PACCMOTPEHHUS

oOpamieHuii rpaxkaan mnpokyparypoir r. Tomesartu BwisiBieHo, 4yto 03.07.2017

06 aJIBOKATCKOM eaTeabHOCTH U aaBokatype B Poccuiickoit denepauun: Oenepanbhbiit 3akoH oT 31.05.2002 Ne
63-03 (pen. or 29.07.2017) // C3 P®. 2002. Ne 23. Cr. 2102.
VYcanoB B.A. Ilocrareiinsiii kommeHTapuii k @3 «O06 anBOKATCKON AEATENBHOCTH W aaBokatype B PD» u
«Kogekcy npod. aTukm agBokata». M., 2018. C. 132.
% Konexc Poccuiickoii desepariy 06 aIMHHECTPATHBHBIX IIpaBoHapyIeHmsix: deepanbHblii 3akoH ot 30.12.2001
Ne 195-®3 (pen. ot 12.11.2018) // C3 PD. 2002. Ne 1 (u. 1). Cr. 1.
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aZIBOKaTOM OBbLT HAaIIpaBJIEH 3allpoC JaHHOMY JIOJDKHOCTHOMY JIMILY, HAa KOTOPBIH
OTBET B YCTAHOBJICHHBIC CPOKH JaH HE ObUI, YTO M SBUJIOCH MPUUUHON IS
MPUBJICYEHHUS] ~ JAHHOTO  JIOJDKHOCTHOTO — JUIA K aIMHUHUCTPAaTUBHOU
OTBETCTBEHHOCTH' .

Kak BuaHo u3 panHoro mnpumepa, aaHHas Hopma KoAIl P® ssisercs
paboTaronieil U HampaBieHa Ha OOecledeHHe pealiu3alii aJBOKaTaMu 0COo00ro
IPaBOMOYMS — HAIIPaBJIEHUS aJBOKATCKOro 3ampoca. B To e Bpems, B HaCTOAIMUI
MOMEHT Ha TEPPUTOPUM AJITAICKOTO Kpas TakHWe JAena SBISIIOTCS YpEe3BbIYANHO
PEAKMMU, YTO HE IMO3BOJISIET MPOU3BECTH UX AHAIM3 M MCIOJb30BaTh B KaYECTBE
IPUMEPOB.

31ech ke HEoOXOAMMO OTMETUTh, YTO JJisi HAlpaBiIeHHs] aJBOKATCKOTO
3ampoca, COOTBETCTBYIOIIMM aJBOKAT JIOJDKEH COOIIOCTH TpeboBaHUs K (opMme,
HnopsAAKY O(OpMIIEHUS M HANpaBiI€HHUs] TaKOro 3ampoca, KOTOPbIE YTBEPKIEHBI
[Tpukazom Muntocra Poccun ot 14.12.2016 Ne 288%. HecobmoxneHue YKa3aHHBIX
TpeOOBaHUI JieJIaeT aJBOKATCKUI 3alpoC HEJEHCTBUTEIHHBIM.

Tak, eciiu paccMOTpPETh B TOHM CBSI3M MpUMEP W3 CyACOHON MPaKTHKH, TO
pemieHreM buiickoro Tropojackoro cyia B YIOBJIETBOPEHUU TpeOOBaHUM
aIMUHUCTpaTUBHOTO wWcTHa Y. B mpeaocTaBieHMd  UHOpMAIUU O
3apEeruCTPUPOBAHHBIX TPAHCHOPTHBIX cpeactBax 3a @HMO21 mo agBokaTckoMy
3anpocy Ne7 ot 08.08.2016 rona ObUIO OTKa3aHO HM3-3a HECOOJIOACHUS TMOPSAKA
HaIpaBJIeHUs] TAKOTro 3ampoca (3ampoc ObUT HAMpaBlieH OOBIYHBIM MUCHMOM, a HE
3aKa3HBIM) .

Jlanee B pamMKax HacTOSUIEH BBITYCKHON KBaJIM(PUKALMOHHON pPabOThI
CJIEIyEeT CKa3aTh O TOM, YTO HEMOCPEJACTBEHHO B PaMKax IPakJIaHCKOro IMpolecca
aJIBOKaT-TIPE/ICTABUTENb BIIPAaBE COBEPIIATH OT HMEHH IMPEACTABISIEMOTO BCE
npoleccyalbHble IEUCTBUS, @ UMEHHO: 3HAKOMUTBCS C MaTepuagamMu Jena, 1eaaTh
BBIIUCKA W3 HHUX, CHUMATh KOMNHWHU, 3asBIATb OTBOAbI, MPEICTABIATH

A0Ka3aTrcCjIbCTBa MU y4aCTBOBATHL B HMX HMCCICAOBAHWH, 3aadBaTb BOIIPOCHI APYTHUM

%7 TTemo Ne 4A-518/2017 // Apxus LentpansHoro cyaeGHoro paitona r. Tomestri Camapckoit oGmacta, 2017.
% 06 YTBEpKJAeHUH TpeOoBaHUH K Gopme, MOPsIKY ohopMIIeHUST M HANIPaBJICHUS aABOKATCKOTro 3ampoca: [Ipukas
Mumntocta Poccun ot 14.12.2016 Ne 288 (pex. ot 24.05.2017) // Poccuiickas razetra, 2016. Ne 5.
% Temo Ne 2A-3765/2017 // Apxus Buiickoro ropoackoro cyma, 2017.
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JUIaM, YYaCTBYIOIIUM B JIeJie, CBUIETEIISIM, SKCIIEPTaM U CIEHUAINCTaM; 3asBIIATh
XO0JjaTaiicTBa, B TOM YHCIIe 00 HCTPEOOBAHNH JI0KA3aTENbCTB; AaBaTh OOBICHEHUS
B CyJ¢ B YCTHOM M NUCHhMEHHON (opme; MPUBOJUTH CBOM JOBOJbBI IO BCEM
BO3HUKAIOIIMM B XOJ€ CyIeOHOro pa3zOuparenbcTBa BOMpOcaM, BO3PaKaTh
OTHOCHUTEJIBHO XOJATalCTB M JOBOJOB JAPYIMX JIMI[, Y4YacTBYIOIIUX B [IEJIE;
o0XxanoBaTh CyJeOHbIE TOCTAHOBJICHUS U HCIIOJIb30BaTh MPEIOCTABICHHBIC
3aKOHOAATENBCTBOM O IPAXKIAHCKOM CYIOIPOU3BOJCTBE JPYTHE MPOLECCYAbHbBIC
npasa’’.

Opnako, Kak yxe ObUIO OTMEUEHO paHee, B CHIIy IIOJIO)KEHH 3aKOHa
aJIBOKaT IpHOOpETAET IaHHbIE IPaBa HA OCHOBAHUH 0COOOTr0 TOKYMEHTa — OpAEpa.
[IopToMy, B OTJIMYMHM OT HWHBIX MPEACTABUTEIEH [0 TPAXKIAHCKOMY JIEIy,
MOJIHOMOYHSI a/IBOKaTa HE TPeOYyIOT HOTapUalIbHOW WJIM MPUPABHEHHOM K HEM
(GbopMBl JTOBEPEHHOCTH C yKa3aHHUEM COBOKYITHOCTH BCEX IMpaB M 00sI3aHHOCTEM
muna. Opaep Oyaer BbICTyHaTh JOCTATOYHBIM TIOJTBEPKIACHUEM TMOJTHOMOYUMN
aZBoOKara.

Taxke ciemyer oTrMeTuthb, uTo D3 «OO aIBOKATCKOW NEATEIHHOCTH M
anBokatype B Pocculickon CI)ez[epauHH»71 YCTAHABIIUBACT TAaKXKe WU Pl
cnenupuuecknx Oo0A3aHHOCTEM aJBOKAaTa B paMKax TIPakIaHCKOTO Mpollecca, a
MMEHHO:

— YECTHO, pa3yMHO U JOOpPOCOBECTHO OTCTaWBaTh MpaBa M 3aKOHHBIE
MHTEPECHl JOBEPUTEIST BCEMHU HE 3aMpeIIeHHBIMU 3aKOHOATEILCTBOM Poccuiickoi
denepanuu CpeICTBAMM.

Uro KacaeTcsi JaHHOTO MOJIOKEHUS, TO B OTJIMYME OT MPEACTABUTEINS, HE
MMEIOIIETO CTaTyca aJBOKaTa, 3aKOH YETKO HajaraeT Ha aJBoKaTa 00sS3aHHOCTb 10
OTCTaWBAHUIO HHTEPECOB JOBEPUTENS JTHOOBIMH CHoco0aMu, B TO BpeMs Kak
OTHOIIICHHS ~ OOBIYHBIM  MPEJCTABUTEIEM U  JIOBEPUTEIEM  MOTYT  HE

peaycMaTpUBaTh TaKOH 00SI3aHHOCTH.

"0 Kumun T'.A. KommenTapuii k T'paxaaHCKoMy IporeccyanbHoMy koaekcey Poccuiickoii ®enepamum. M., 2015, C.
332.
™' 06 amBOKATCKOI JesTENFHOCTH 1 aBOKaType B Poccuiickoii deneparmm: denepatbbiii 3akoH ot 31.05.2002 Ne
63-@3 (pen. ot 29.07.2017) // C3 Pd. 2002. Ne 23. Cr. 2102.

50



— co0mroaaTh KOAEKC MPO(PECCUOHAIBHON ATHUKH a[BOKaTa’> M HCIOIHSATH
peuieHusl OpraHoB AaJBOKAaTCKOW manaTel cyObekta Poccuiickoit denepanuu,
®denepanpbHON Mmanatbl aABOKaToB Poccuiickon denepanuu, MPUHATHIE B IIpeeIax
UX KOMIIETECHIIUY.

Onsarsb ke AJis IPEACTABUTENS B paMKaxX IPakIaHCKOTO Mpoliecca, KOTOPhIi

HE UMEET CTaTyC aJIBoKaTa, JaHHbIe TPeOOBaHMS HE YCTAHOBIICHBI, & TIO3TOMY HET
00513aHHOCTH T10 MX COOJIOACHHUIO.

— HAKOHEII, aJIBOKAT 00s13aH XPaHUTh aJIBOKATCKYIO TalHY.

IIpu 3TOM IEUCTBYIOIIMU 3aKOH YCTAHABIMBACT, YTO AJBOKATCKOU TalHOMU
SBJISIIOTCSL JTIOOBIE CBEJICHMSI, CBA3aHHBIC C OKa3aHMEM aJIBOKATOM IOPUIAYECKOU
MTOMOIIIA CBOEMY I[OBepI/ITeHIO73.

[Ipu »TOM amBOKAT HE MOXKET OBITH BBI3BAH M JIONPOIIEH B KauecTBE
CBUJETENII 00 OOCTOSTENbCTBaX, CTaBIIMX €My M3BECTHBIMU B CBSI3U C
oOpalieHreM K HeEMY 3a IOPUIMYECKON MOMOIIBIO WM B CBA3U C €€ OKa3aHUEM, a
MPOBEJECHUE ONEPATUBHO-PO3BICKHBIX MEPOIPUATHI U CIEACTBEHHBIX NECHCTBUI B
OTHOIIICHUM aJBOKaTa (B TOM 4YHCJE B KUJBIX M CIYXCOHBIX MOMEIICHUSX,
UCIIOJIb3YEMbBIX UM ISl OCYIIIECTBICHUS aJIBOKATCKOM JEATEIIBHOCTH) I0MYCKAETCs
TOJILKO Ha OCHOBAaHHUH CYJIeOHOTO peHJ€HHH74.

B oTnnune oT agBokara, mpeACTAaBUTENIb HE UMEIOIINM TaKOro cTaTyca, He
00s13aH XpaHUTh aJIBOKATCKYIO TaiHy, a, CJIEI0BATEIHLHO, OH MOXKET ObITh BHI3BAH B
KaueCTBE CBUJICTENIS MO YIOJIOBHOMY Jiesly M OyAeT 00s3aH pasriailiaTth CBEJACHUS,
MOJYYEHHbIE UM OT JOBEPUTENS 33 UCKIIOUYECHHEM CITy4aeB, YKA3aHHBIX B 3aKOHE
(Hanpumep He 00sA3aH CBUAETENbCTBOBATh MPOTUB Ce0s1, CyNpyra u T.I1.).

Hakonel, kak ye ObLJIO OTMEUEHO paHee, B COOTBETCTBUU CcO cTaTheil 50
I[TIK P® cyn Ha3zHauaeT ajaBokara B KAadyeCTBE NPEACTABUTENSI B Ciydae

OTCYTCTBUA INPCACTABUTCIIA Yy OTBCTUHMKA, MCCTO JKUTCIBCTBA KOTOPOIo

"2 Konexkc npodeccronansHOM 3THKH afBokaTa: npuHsT | Beepoceniickum cbeznom ansokaros 31.01.2003 (pex. ot
20.04.2017) // Bectauk ®enepanbHoii manatel anBokatoB PD, 2003, Ne 2.
" Memunenxo F0.C. Ansokarypa. YueGuuk. M., 2015. C. 189.
™ 06 amBOKATCKOI NesSTENFHOCTH 1 afBoKaType B Poccuiickoii deneparmm: denepanbubiii 3akoH ot 31.05.2002 Ne
63-@3 (pen. ot 29.07.2017) // C3 Pd. 2002. Ne 23. Cr. 2102.
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HEU3BECTHO, a TaKkKe B JIPYrUX MPEAyCMOTPEHHBIX (eAepatbHbIM 3aKOHOM
CIIyYasx.

[Ipu 3TOM, Kak yka3zan BepxoBHbiii Cyn PO, B [loctanoBnenuu I1nenyma ot
19 nexabps 2003 r. Ne 23, cyn He BmpaBe NMpH BBIHECEHWU PEIICHUS MPUHSTH
IpU3HAHUE MCKa WK IPU3HAHHE OOCTOSATENbCTB, HA KOTOPBIX MCTEL] OCHOBBIBAET
CBOM TpeOOBaHMs, COBEPILICHHBIC aJBOKATOM, HAa3HAYEHHBIM CYJOM B Kauye€CTBE
npeacraBurenst orBerynka Ha ocHoBaHuM crtatbu S50 I'TIK P®, mockombky 3T0
TIOMHMO BOJIM OTBETYHKA MOKET IPUBECTH K HAPYIICHHIO €ro Ipas’ .

To ecTb Ha3HaUEHUE AABOKATA CYJIOM BIICYET IS MOCIIETHETO OIPAHUYECHUE
B HEKOTOPBIX IIPOLIECCyalIbHBIX IIpaBax. boyee TOro, Kak OTMEYaercs B
COBPEMEHHOU HAay4YHOM JIMTEparType, aJBOKAT, HA3HAYCHHBIM CYJOM B KayeCTBE
npeacTaBuTeNs oTBeTyrMKa Ha ocHoBaHuu crtatbu 50 I'TIK PO, BripaBe 00:xanoBaTh
pelIeHre Ccy1a B KaCCAallMOHHOM (amneyUIsILIMOHHOM) MOPSIIKE U B MOPAJIKE HAI30pa,
IIOCKOJIBKY OH MMEET IOJIHOMOYMS HE IO COIVIALIECHUIO C OTBETYMKOM, a B CHILY
3aKOHAa M YyKa3aHHOE€ IpaBO OOBEKTUBHO HEOOXOAUMO JUIsl 3alUThl TPaB
OTBETYHKA, MECTO JKHUTEIHCTBA KOTOPOrO HEH3BECTHO O,

Haxonen, cornmacuo n. 20 IlocranoBnenus [lmenyma Bepxosnoro Cyna PO
or 19 wurwna 2012 r. Ne 13 aaBokaT, Ha3HAuYE€HHBIA CYJIOM B KaueCTBE
NpeACTaBUTENs] OTBeTYMKa Ha ocHoBaHuu ctatbu 50 I'TIK P®, ne Bnpase
OTKa3aThCsl OT TOJAHHOI UM B HHTEPECaX OTBETUHKA AN UIAIMOHHOM Kano0sI .

Kpome TOro cimemyer oTMETUTh U TO OOCTOSITENILCTBO, YTO JJIs aJBOKaTa
YCTAaHOBJIEHBI HEKOTOPBIE OTPAHMYEHUS B PAMKAax MPEICTABICHUS UM WHTEPECOB
JOBEpUTENSL B CyJaX, a MMEHHO, COIJIACHO TIIOJIOKEHUSIM 3aKOHA, aJBOKAT HE
BIIPABE:

— MNPUHUMATH OT JIMIIA, OOPATHUBILETOCS K HEMY 32 OKa3aHUEM IOPUINUYECKOM

ImoMouu, IMopy4d4eHue B ciiydac, €CJIhd OHO UMECT 3aBCA0OMO HE3aKOHHbBIN XapaKTep,

®0 cyne6nom pemennu: [locranoBinenne Ilnenyma Bepxosnoro Cyma P ot 19.12.2003 Ne 23 (pen. ot
23.06.2015) // bronnerens Bepxoshoro Cyna P®, 2004. Ne 2.
® Buxyr M.A. Kommenrapuii k I'paxxnanckomy npoueccyansHoMy kozaekcy Poccuiickoit @enepanuu. M., 2018.C,
511.
O npuMeHeHHH CyJaMH HOPM TPaXKIAHCKOTO MPOIECCYalbHOr0 3aKOHOAATEIbCTBA, PErIaMEHTHPYHOMINX
MIPOM3BOJICTBO B CyJIe anelsuonHoi nacrannuu: [locranosnenue [Inenyma BepxosHoro Cyna P® ot 19.06.2012
Ne 13 // Bromerens Bepxosroro Cyna P®, 2012. Ne 9.
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— MPUHUMATH OT JIMIA, OOPATUBIIETOCS K HEMY 33 OKa3aHUEM IOPUINYECKON
IIOMOIIIY, TIOPYYEHUE B CIIy4asiX, €CIM OH MUMEET CaMOCTOSITEIbHBI MHTEpEC IO
IIPEAMETY COIVIALIEHUS C JOBEPUTENEM, OTIMYHBIA OT MHTEpeca JAHHOIO JIMLA,
y4yacTBOBaJ B [I€l€ B KauecTBE CYy/AbM, TPETEHCKOro CyIpu WM apOuTpa,
IIOCPEAHUKA, TPOKYpOpa, CIEHOBATENs, T03HABATENsA, JKCIIEPTAa, CIEIUAIUCTA,
IIEPEBOIUMKA, SBISCTCA IO JAHHOMY J€Iy NOTEpIEBIIMM WIH CBHIETEIEM, a
TaKXXE€ €CIIM OH SABIBUICA JOJDKHOCTHBIM JIMIIOM, B KOMIIETEHIIUM KOTOPOTO
HaxXOJWIOCH NPUHSTHE PEIICHUS B UHTEPECAX JaHHOIO JINIA,;

— OKa3blBaTh IOPHUIMYECKYIO IIOMOILIb JOBEPUTEI0, HHTEPECH KOTOPOTO
IIPOTUBOPEYAT HHTEPECAM JAHHOTO JIMLA;

— 3aHMMATh 110 ey MO3ULHIO BOIPEKHU BOJIE JOBEPUTENS, 3a UCKIIFOUCHUEM
cllydaeB, KOI'/ia aIBOKaT yOeKJeH B HAJIMYUK CaMOOTOBOPA JOBEPUTEIS;

— pasrjamarh CBEACHHS, COOOIIEHHBIE €My JOBEpUTEIEM B CBS3U C
OKa3aHHEM IOCJIEAHEMY IOPUINYECKON MOMOIIH, O€3 COrIaCHsl IOBEPUTELS;

— OTKa3aTbcs OT MPUHATON Ha ceOs 3alUTHI.

IToaTOMy, TpoOBens aHAINW3 BCEX BBIIICHA3BAHHBIX IIOJOKEHUNH MOXHO
OTMETHUTb, YTO B COBOKYIHOCTM YKa3aHHbId CTAaTyC U OCOOECHHOCTH Y4YaCTHS
aJBOKATa-IIPEJICTABUTENI B paMKax TPaXIaHCKOro Mpouecca IMO3BOJIAIOT
OXapaKTepu30BaTh €ro Kak Ooiiee Mpo(eCCHOHATIBLHOTO IOPUCTA, O00JIaJaI0IIEro
JIOCTATOYHBIMM 3HAHUSMHU U ONBITOM ISl TOTO, YTOOBI HAa MPO(EeCcCHOHANTBHON
OCHOBE BBIITOJIHUTH 33/1a4U, BO3JIOKEHHBIE Ha HETO 3aKOHOM U JIOBEPUTEIIEM.

[Ipu 3TOM B paMKax HACTOSLIEH TIJIaBbl BBIMYCKHON KBaTM(PHKAIMOHHON
paboThl, TaKkKe NPEACTABISICTCI HEOOXOAUMBIM PacCMOTPETh BO3MOXKHOCTD
y4acTHsl TOJBKO aJBOKAaTOB KakK IPEJICTABUTENEH B paMKax TIPaXkIaHCKOIO
IpoI1iecca.

Cpa3y crnegyeT OTMETHUTb, YTO HEKOTOPHIE COBPEMEHHBIE AaBTOPBI
BHICKA3BIBA/INCh 33 BBCICHHC TAK HA3BIBAEMOIl «aJBOKATCKOH MOHOIIOIHI °,
3anpenaoell yJyacTue Kak IpeicTaBUTeNIed MHBIX JIMIl, KpOME aJBOKAaTOB (3a

HCKIIFOUYCHHEM CJIYYaCB 3aKOHHOT'O HpeI[CTaBI/ITeJII)CTBa).

"® BypoGuu B.H. ABokaTCKasi MOHOTIONHS: 3a M IPOTHB // AxBokatckas rasera, 2010. Ne 20. C. 29.
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[Ipu sTOM, KaKk OTMEUYAIOT yKa3aHHBIC ABTOPHI, CUTYyalMs, TPU KOTOPOU
MPEACTaBUTEIILCTBO B CyJax  BIpaBe  OCYMIECTBIATh  MPAKTHYCCKU
HEOTPAHUWYECHHBIM KpYr JIMI, Kak oOOJIalalolux, TaKk HU He 00Jaaioimux
HEO0OXOMMBIMU 3HAHUSIMHU U OTIBITOM B 00JIACTH TpaBa, CTajaa OJHOW M3 OCHOBHBIX
NPUYUH HU3KOTO KadyecTBa IOPUIMYECKUX YCIYT U IIUPOKOTO PACTIPOCTPAHECHHUS
MIPaBOBOT0 HUTWJIM3MA CPE/IH JIMII, 3aHUMAIOLIUXCS IOPUANYECKON IeATeTbHOCTBIO,
a TIPUOPUTETHBIMU BCE Yallle SBJISIOTCS HE NPO(ECCHOHATN3M U CIIyKCHUE
MHTEpecam’ .

OnHako, ¢ JaHHOW MO3WIMEN YKa3aHHBIX aBTOPOB HEJb3s coryiacuThes. Kak
y)Ke OBUIO OTMEUEHO B paMKaX HACTOSIIETO BBITYCKHOTO KBaTH(UKAIMOHHOTO
HCCJIEIOBAHMUSI, aIBOKAT UMEET 0COOBIN MPaBOBOM CTAaTyC M KaK MPABUIIO OOJIBIIICH
YPOBEHb KBIM(PHUKAIINN, YeM OOBIYHBIM MPEICTABUTEIb B PaMKax T'PaKIaHCKOTO
nporecca. OpHako OOIIEU3BECTHO, YTO B paMKax TpPa)KAaHCKOTO Mpolecca
CYIIECTBYIOT Jejia Pa3jIM4YHOM KaTeropuud, B TOM YHCIE M HE SBISIOIMIUECS
cnoxHbiMH. [lo3TOMY, ydacThe aaBOKaTa BO MHOTHX JeJlaX HE MOXKET OBITh
00YCJIOBJICHO MX CIIOKHOCTBIO.

U ecm VIIK PO® YCTaHaBIMUBACT IIOJIOXKEHHUS, COTJIACHO KOTOPOMY
3alIUTHUKAMU B YTOJIOBHOM JI€JI€ MOTYT OBITh TOJIBKO aJBOKATHI, TAK KaK B 9TOM
cllydae pelaeTcs Cephe3HbIi BOMPOC O BUHOBHOCTH WJIM HEBUHOBHOCTH JIUIIA, TO B
TPpaXIAHCKOM IPOIECCe 3a4acTyio Il BEICHMsS JeNl Takas KBaIH(pUKAIHUS HE
TpebyeTcs, a ¢ (QYHKUUSIMH MPEICTABUTEIHLCTBA CMOXKET CIPABUTHCS U JIHOOOE
JIUIT0, UMEIOIIee FOpUINIecKoe 00pa3oBaHHMeE.

Kpome TOro, Kak oTMeuyaeTcss B HAyYHOH JUTEpaType, OTCYTCTBHE Y JIAIA
cTaTyca aJiBoKaTa HU B KOEW Mepe He CBUICTEIHCTBYET O OE30TBETCTBEHHOM
OTHONICHUH K JIeJy WM HU3KOM KaueCTBE OKa3bIBAEMOM IOPUAMYECCKON TOMOIIIH,

TOraa KakK HaAJIWM4YUC TaKOoro Craryca B TOH K€ CTCICHU HE rapaHTupyecr

& I'pomos U.A. K Bompocy 06 orieHke 000CHOBaHHOCTH JIOBOJIOB MPOTHB BBEIEHUS «AIBOKATCKOW MOHOTIOJIHIY B
Poccniickoit @eneparwu // EBpasuiickas agBokatypa, 2017. Ne 4. C. 15.
80 YronoBHO-TIporieccyaibHbIii Kojeke Poccmiickoit ®enepannu: denepanbhbiii 3akoH oT 18.12.2001 Ne 174-03
(pem. ot 12.11.2018) // C3 P®. 2001. Ne 52 (4. I). Cr. 4921.
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npodeccruonanu3ma, BHICOKOHPABCTBEHHOCTH CYOBEKTa OKa3aHWs FOPHUINYECKON
ITOMOILH ¥ aGCOIOTHOM GE30MacHOCTH KIIMEHTa .

I[Ipy >TOM  Takoe  yTBEPXKICHHE  MOXKET  OBITh  IMOJKPEIICHO
MHOTOYHCJICHHBIMU TPUMEPAMU, KOTOPBIMHU, K COXKAICHUIO, N300WITYET MPAKTHKA,
IpU ATOM B CBOEW mNpodeccHoHaIbHON AEATEILHOCTU HE PYKOBOJCTBYIOTCS
NPEABSIBIAEMbBIMH K HHM O3THUYECKHUMH TpEOOBAaHWUSIMH M  aJIBOKAaThl, U
YACTHONPAKTHKYIOIINE [OPHCTHI TPUMEPHO B paBHOi cremen . IlocmemHee
00CTOATENILCTBO SIBHO YKa3blBa€T HA OTCYTCTBUE Kakoli OBl TO HH OBLIO
3aBUCUMOCTH CTEIECHU JIOBEPUsI CO CTOPOHBI KJIMEHTa OT KaKOTO-TM0O0 MPaBOBOIO
cTaTyca y CyObeKTa OKa3aHUs IOPUINYECKON TTOMOIIIH.

Takum oOpa3oM, BBEJCHHE QJBOKATCKOM MOHOIIOJIMH B  paMKax
rpakIaHCKOTO MPOIecca MPEICTABISIETCS HELleJIECO00Pa3HbIM.

ITonBoas k€ WTOrM HACTOSIIEH TIJ1aBe BBIMYCKHOM KBadu(UKAIIMOHHON
paboThI, MPEJCTABIISICTCS HEOOXOIUMBIM OTMETHUTH CJICAYIOIIEE:

OCHOBHBIC HaIpaBJICHUS JIESITEIBHOCTH aJIBOKATa, KaK MPEJCTaBUTENS B
IPKIAaHCKOM TMpOIIecCe OmpenesieHpl yxke paHee o6o3HaueHHBIM D3 «O6
aJIBOKATCKOM JNESATENbHOCTH M anBokarype B Poccuiickoir ®Penepanun». Tak,
COTJIACHO aHAJIU3Yy CTAaThM 2 YKa3aHHOTO 3aKOHA, OKa3bIBas FOPUIUUYECKYIO TTOMOIIIbH
B paMKax IrpakJIaHCKOro Impoiiecca, aJiBoKar:

1. naeT KOHCYJbTAllMM U CHPABKHU MO MPABOBBIM BOMPOCAM KaK B YCTHOM,
TaK ¥ B IUCbMEHHOHN (hopme;

2. COCTaBJISICT 3asBJICHUS, >KaJoObl, XOJaTalCTBa M JPYTHEe TOKYMEHTHI
MPaBOBOIO XapaKTepa;

3. y4acTByeT B KauyeCTBE NPEICTABUTENS JOBEPUTENST B TPAKIAHCKOM

CYJIOTIPOU3BOJICTBE;

81 MManuenko B.IO. [IpaBoBbIe cpencTBa oOecmedeHus! JOBEpHUs KIMEHTA NPH OKa3aHWM FOPUIUYECKOH MOMOIIH:
BO3MOXXHOCTH ¥ TIpEIeIbl HCTIONb30Banust / BecTHHK KpacHOSAPCKOTO TOCYIapCTBEHHOTO arpapHOT0 YHUBEPCHUTETA,
2018. Ne 11. C. 244.
% Jlamre A.H. OrpannueHHass aJBOKAaTCKash MOHOIOJMS WIM OTHOCHUTENbHas cBoboma cyneOHOro
npencraBuTenbeTBa // 3akon, 2012, Ne 9. C. 98.
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4. yqaCcTByeT B KaueCTBE MPEICTaBUTENS JOBEpUTENST B pa3OMpaTelbCTBE
Je7T B TPETEHUCKOM Cyj/e, MEXKIYHApOJIHOM KOMMEPUYECKOM apOutpaxe (cyne) u
MHBIX OpraHax paspeuieHusi KOH(IUKTOB;

O. MPENCTABISET HMHTEPEChl JOBEPUTEIS B OpraHax ToCyIapCTBEHHOM
BJIACTH, OpPraHaX MECTHOTO CaMOYIpaBJEHUS, OOIIECTBEHHBIX OOBEIUHEHUAX U
WHBIX OpraHu3alusix;

6. ygacTByeT B KadeCTBE MPEACTABUTENS TOBEPUTENS] B HUCIIOTHUTEIHHOM
IIPOU3BO/JICTBE.

Kpome Toro, amBokaT Takke MOXET OKa3blBaTh M HWHYIO IOPUIUYECKYIO
MOMOIIb, HE 3aMPEIICHHYIO (e/IepaTbHbIM 3aKOHOIATEIHCTBOM.

B paMkax rpaklaHCKOTO CYJOIPOU3BOJICTBA ISl peaju3allui yKa3aHHBIX
GyHKIIUN aABOKaTy OBLT MPEIOCTABJICH LENbIA ps MPOIECCyalbHBIX IpaB, a
MMEHHO TIPaBO COOMpPATh CBEACHHS, HEOOXOIUMBIE /I OKa3aHUsl IOPUIUYECKOM
MIOMOIIIH, ITPABO /IBOKATa CaMOCTOSITEILHO ONPAIINBATh JIUIL], TPEATIOIOKUTEILHO
BIIQJICIONIMX WH(OpManMel mo Aeiny, B paMKax KOTOPOTro aJBOKAT OKa3bIBaeT
HEOOXOIMMYIO TIOMOIIb (MPYU HAJIWYHUS COTJIACHS JAHHBIX JIMII), 1O KOTOPOMY
aJBOKAT OKa3bIBACT IOPUIMYECKYIO MOMOIlb, MPABO COOUpPATh M MPEIACTABIATH
paznu4HbIe  JIOKYMEHTBI, = KOTOpPhIE  MOTYyT  OBITh  TPU3HAHBI  CYJOM
JI0Ka3aTeIbCTBAMU 10 JIeJly, IPHUBIIEKaTh PpAa3JIMYHbIX CIEIUAIUCTOB IS
pPa3bsSICHEHUSI BOIPOCOB, CBS3aHHBIX C OKAa3aHUEM IOPUJIUYECKON MMOMOIIM Ha
JIOTOBOPHOW OCHOBE; (UKCHUPOBAaTh HH(POpPMAIMIO, B TOM YHUCJIE C IMOMOIIBIO
TEXHUUYECKUX CPEJCTB, COJICPXKAIIYIOCS B Marepuaiax Jeja, Mo KOTOPOMY OH
y4acTBYET B KQU€CTBE MPEICTaBUTES.

Kpome Toro, agBokar Takke MUMEET MPAaBO COBEPIIATH WUHBIE JICUCTBUS, HE
MPOTUBOpEUAIME 3aKOHOAATENBCTBY Poccurickor denepanuy B paMKax OKa3aHUs
FOPUIAYECKOMN TTOMOIIIH.

OnHako, B OTIMYUU OT MPEACTABUTENECH, KOTOPBIE MO CBOEMY >KEJTAHUIO
MOT'YT TaK»€ OCYIIECTBJISATh JIaHHbIC MOJTHOMOYHMS, Y aJIBOKAaTa €CTh 0CO00€E MPaBo,

KOTOPOC OTIINYACT €I'0 OT MHBIX HpeI[CTaBHTeHeﬁ I10 TPAXKJAAHCKOMY ACITY.
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Tak, crates 6.1 ®3 «OO6 anBOKAaTCKOM NEATEIBHOCTH M aJBOKaType B
Poccuniickonn ®enepanun» yCTaHABIMBACT, YTO aJBOKAT BIIPABE HANPABIATH B
OpraHbl TOCYJApCTBEHHOM BJACTH, OpraHbl MECTHOIO CaMOYIIPaBIICHMUS,
OOIIIECTBEHHbIE OOBbETUHEHHUSI U WHBIC OPTaHHU3AIMH B MOPAIKE, YCTAHOBICHHOM
nanueiM - @3, odwunuambHOoe oOpalieHWe IO BXOJSMIIMM B KOMIIETCHIIHIO
YKa3aHHBIX OpPraHOB M OpraHU3alMil BONPOCAM O MPEAOCTABICHUU CIPABOK,
XapaKTEPUCTUK W  HMHBIX  JOKYMEHTOB, HEOOXOJMMBIX i1  OKa3aHWus
KBTU(PUITUPOBAHHON IOPUTUYECKON TTOMOIITH.

Jlanee B pamMKax HacTOSUIEH BBITYCKHON KBaJIM(PUKALMOHHON pPabOThI
CleayeT CKa3aTb O TOM, YTO HEMOCPEACTBEHHO B paMKaX I'PaKIaHCKOIO IIporecca
aJIBOKAT-TIPEJICTABUTEb BIIPABE COBEPIIATH OT HMEHH IIPEACTABISIEMOrO BCE
npoueccyayibHble  AeucTBud. OJHAKO B CWIY TMOJIOKEHUHM 3aKOHA aJBOKAT
npuoOpeTaeT JaHHbIE ITpaBa HA OCHOBAHUU 0COOOT0 JOKYMEHTa — OpJepa.

Taxxe cnenyer otmetuth, 4to ®3 «OO6 aIBOKATCKOM MAEATEIBHOCTU U
anBokatype B Poccuiickon ®epepauun» yCTAaHABIMBAET TAKXKE U Pl
cnenupuueckux 00s3aHHOCTEW a/JBOKaTa B paMKax IpakJaHCKOTO Ipoliecca, a
MMEHHO: YEeCTHO, pa3yMHO M JI0OpPOCOBECTHO OTCTauMBaTh IMpaBa M 3aKOHHBIE
VHTEPECHI JOBEPUTEIISI BCEMU HE 3alPEIICHHBIMU 3aKOHOAATENbCTBOM Poccuiickon
®denepaunu cpeacTBaMU; COOJIIOIATh KOAECKC MPOo(deCcCUOHAIbHON 3TUKU aJIBOKaTa
Y UCIIOJNHSATH PEIICHUsS OPraHOB aJIBOKaTCKOM manarel cyObekTa Poccuiickoit
Oenepannu, PenepanbHOM mNanaTel anaBokaToB Poccuiickont  @Denepannw,
IIPUHATBIE B IIpeAenax X KOMIETeHIMU. OnATh ke JJIsl PEICTaBUTENS B pAMKax
IPAXKIAHCKOTO IPOIECCa, KOTOPBIA HE MMEET CTaryC aJBOKaTa, JaHHbIC
TpeOOBaHUS HE YCTAHOBJICHBI, @ TIOATOMY HET OOS3aHHOCTH MO MX COOIIOJCHUIO;
aJIBOKaT TakKe 00s13aH XpaHWUTh AJIBOKATCKyro TaiHy. Ilpu sToM neicTByromumii
3aKOH YCTaHABJIMBAET, YTO AaJBOKATCKOW TaWHOU SBIISIIOTCS JIIOOBIE CBEICHUS,
CBS3aHHBIC C OKA3aHUEM aJBOKATOM FOPUANYECKON ITOMOIIU CBOEMY JOBEPUTEIIIO.

[TosToMy, mpoBeAs aHaIM3 BCEX BBIIICHA3BAHHBIX MOJOXEHUNA MOYKHO
OTMETUTh, YTO B COBOKYNHOCTH YyKa3aHHBIM CTaTyC M OCOOCHHOCTH YYacTHs
aZBOKATA-NIPEICTABUTENSL B paMKax TPaXTAHCKOrO IpoLecca  IMO3BOJISIOT
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OXapaKTepU30BaTh €ro Kak Oosiee MpodeCCHOHANTBHOTO IOPUCTA, OO0JaTArOIIETO
JOCTaTOYHBIMH 3HAHHSIMH W OIBITOM JUIS TOTO, YTOOBI Ha MPOECCHOHATHLHOU
OCHOBE BBITIOJIHUTH 3a/1a4H, BO3JI0)KCHHBIC HA HETO 3aKOHOM M JIOBEPUTEIICM.

[Ipu  SToM, TaKkXke MPEACTABIACTCS  HEOOXOAMMBIM  PacCMOTPETh
BO3MOYKHOCTh y4acTHs TOJBKO aJIBOKATOB KaK MPEICTaBUTEICH B paMKax
rpaxkaaHckoro mporecca. Cpa3sy ciaeyeT OTMETUTh, YTO HEKOTOPbIE COBPEMEHHBIC
aBTOPHI  BBICKA3BIBAJIUCH 332 BBCJCHHWE TaK HA3bIBAGMOH  «aJIBOKATCKOH
MOHOTIOJIMMY», 3alpeIlaronied yJacTHe KakK MpPEACTaBUTENICH HWHBIX JIMIl, KPOME
aJIBOKATOB (32 UCKJIFOUECHHEM CITy4aeB 3aKOHHOTO MpeICcTaBUTeNbCTBa). OMHAKO, C
JTAaHHOW TIO3WIIMCH YKa3aHHBIX aBTOPOB HENb3s cOryacuThes. Kak yxe ObLIO
OTMEYEHO B  paMKaxX  HACTOSIIETO  BBIMYCKHOTO  KBATH()HUKAIMOHHOTO
UCCIICJIOBAHMs, aJBOKAT HMEET OCOOBI TNPaBOBOM CTAaTyC M, KakK IPaBUIIO,
Oonpieli ypoBeHb KBaNU(UKAUK, YeM OOBIYHBIA TPEACTABUTEIh B paMKax
rpaxaanckoro mporecca. OgHako, OOIMIEM3BECTHO, YTO B paMKax TPakIaHCKOTO
mporecca CYyIMECTBYIOT Jella Pa3IMYHOM KaTeropud, B TOM YHCIC U HE
SIBIISIONINECS CIIOKHBIMU. [lo3TOMy, ydacThe aaBokara BO MHOTHX JeliaX He
MOXET OBITh OOYCIIOBJIIEHO WX CIIOKHOCTBIO. [103TOMYy BBEIEHHE aJBOKATCKOW
MOHOIIOJIMM B~ paMKaxX  TPaXJaHCKOTO  Tpolecca  MPEACTaBIISICTCS

HEIIeJIeCO00pa3HbIM.
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3AKJIFOYEHUE

[TogBomss WTOTM HACTOSIIEH BBIMYCKHOW KBaIM(UKAIMOHHON padore,
MPEACTABIACTCS HEOOXOAMMBIM 0003HAYUTh TOJYYEHHbIE B paMKaxX JaHHOMN
pabOThI BBIBOJIBI.

HNHCTUTYT npencTaBUTENBCTBA B CYJIE MO TPAXKIAHCKAM JIeJaM UMEET CBOKO
HMCTOPUIO PA3BUTHUSA M SBOJIIOLUM, HAYMHAIONIIYIOCS €Ile C JPEBHEHIINX BPEMEH.
Eme y npeBHuX claBsH CQOpPMHUPOBAIOCH TaK HA3bIBAEMO «POJICTBEHHOTO
MPEJICTABUTENILCTBOY, TNI€ OJHU YWIEHBI CEMBH NMPEACTABISUIM Ipyrux. OmHaKo, B
HallleM TOCyAapCTBE J0JITOE€ BPEMSI OCTABAJIOCHh IIOJHOE OTCYTCTBHE ITPABOBBIX
HOPM, PETYJIHPYIOIINX IaHHBIE OTHOIICHUS.

OnHako TMO37HEE JaHHBIA MHCTUTYT TOJYYWJ CBO€ HOPMAaTHUBHOE
3aKpeIyieHne W TPaBOBOE PEryJIMpoBaHHE. B 4YacTHOCTH, HOPMBI O CyJaeOHOM
MPEJICTABUTENBCTBE COACPKAINUCH B TaKUX HMCTOUYHMKaX, Kak lIckoBckas cyaHas
rpamota, Cynebnukax 1497 u 1550 romos.

C npunsitueM B 1649 roay CoG0pHOTO yl0oKEHUS NMPEICTABUTEIHLCTBO CTAJIO
noApoOHO paccMaTpuBaThCs 3akoHojaTeraeM. OJHAKO JaHHBIM JOKYMEHT
JIOTyCKaJl He JIF0ObIe BUBI Cy/IeOHOr0 MpeJICcTaBUTENbCTBA. B yacTHOCTH, aHAIN3
HOPM JIaHHOT'O MPABOBOTO MaMSITHUKA MO3BOJISIET YCTAHOBUTH TO OOCTOSTEIBCTRO,
YTO YCIyraMH MPEACTaBUTENS JIUII0 MOIJIO BOCHOJI30BATHCS JIUIIIL B TOM CiIydae,
€CJIM OHO HaXOJUJIOCh B COCTOsIHMU Oosie3Hu. Ilpu 3TOM maHHOE 0OCTOATEIBCTBO
JIOJDKHO OBLJIO YCTAaHOBUTH CHEIUAIBHOE JTOHKHOCTHOE JIMIO - MOABSYNMA, YTOOBI
TOT YZIOCTOBEpHJICS B OOJIC3HHM JIUTIA.

[Ipu 3TOM, B TO BpeMsi HA TEPPUTOPHUM HAIIETO TOCYIAPCTBA CYIIECTBOBAI
TaK Ha3bIBAEMbIN MHCTUTYT «CTPSIMTYECTBAY, KOTOPHIA (DAKTUYECKU MPUPABHUBAJICS
K CyZeOHOMY MIPEACTaBUTENBCTBY, XOTh U HE MOYUIII JIETAIBHOTO OMPECICHUS U
MpaBoBOTO perynupoBanus. [Ipu 3Tom cymiecTBoBaia «IOANOIbLHAS» aJBOKATypa.

Onnako, JaHHas cUTyalMsi W3MEHWIach C MpoBeneHHo B 1864 rony

cyneOHoit pedopmoit, B Xoje Kotopoil Obutum mnpuHsAThl CyneOHbIE YCTaBhl,
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COTJIaCHO KOTOpPHIM BIepBble B Poccum Oblia  yupexiaeHa JOJKHOCTH
npodeccuoHanbHOTO NpeAcTaBuTeNs. [Ipu 3TOM JaHHBIA JOKYMEHT TaKXe YETKO
YCTaHOBWJI TPEOOBaHUS K MPUCSHKHBIM MMOBEPEHHBIM, UX MpaBa U 00S3aHHOCTH, a
TaK)K€ OCOOEHHOCTH Yy4yacTus JAHHBIX JIMI[ B Ipouecce. AHAIM3UPYS MPaBOBOU
CTaTyC YKAa3aHHBIX JIMI], MOXKHO OTMETUTh OINPEIEIEHHOE CXOJACTBO C HHCTUTYTOM
CyJIeOHBIX MIPEICTaBUTEIICH, CII0KUBIIMMCS B HACTOSIIEE BPEMSI.

JIaHHBIA WHCTUTYT MIPOCYILIECTBOBAJI C HE3HAYUTEIbHBIMU W3MEHECHUSIMU
BIUIOTh 0 mpousomenmux B 1917 roga peBOJIONMOHHBIX MOTPSICEHUNA B HAIIEM
rOCyJ1apCTBeE.

Taxk, no npunsaTus ['TIK PCOCP uHcTUTYT CyAeOHBIX TIpEeICTaBUTENEH ObL,
0 CYTH, YNPa3gHEH M 3aMEHEH HWCKYCCTBEHHO CO3JaHHBIMH CTPYKTypamu,
MOAYMHABIIMMHUCSA NAapTUMHOMY amnmapary. B cBow ouepens ['paxknanckuit
nporeccyanbHbiii kogeke PCOCP 1923 roma cranm mpemycMarpuBaTh UHCTUTYT
NpEeACTAaBUTENbCTBA. [IpM STOM JaHHBIA JOKYMEHT YCTAHABIMBAJI BUbI
NPEICTAaBUTENIbCTBA, a TakKK€ IOJIHOMOYMSA IMpeAcTaBuTens (o0mue u
CHeIUaIbHbIC) U TIEPEUCHD JIUII, KOTOPBIE TIPEICTaBUTENIIMH ObITH HE MOTYT. HO B
LEJIOM € JaHHbIH MHCTUTYT He ObUI MOJOOHO PaccCMOTPEH 3aKOHOAATeNeM, a
yCTaHABJIMBAJICS JIMIIIb B OOIINX YepTax.

Cnenyronuii I'pakgaHckuid mpolieccyaibHbli Kojieke 1964 roma Takxke
MOATBEPANII BO3MOYKHOCTh YYacTHsl B JI€JI€ MPEICTABUTENIEH CTOPOHBI. OpHAKO,
JAHHBIN KOJIEKC YETKO OTPAHUYMJI KPYT JIUI], KOTOPhIE MOTJIM OBITH CyA€OHBIMU
MPEJCTABUTEIISIMHU.

Takum obpazom, 10 npunsatug ['TIK P®, cyneOHoe nmpeacTaBUTEIbCTBO MO
IPKIAHCKUM JieJiaM OBLIO CYIIECTBEHHO OTPaHUYEHO, YTO HE MOTJIO HE CKa3aThCs
Ha €ro pa3BUTHHU M TOSBJICHUHU MPOOJIEM MPABOBOTO PETYJIUPOBAHUSA, O KOTOPHIX
MOMIET pedb Jajee B paMKax HACTOSIIErO BBITYCKHOTO KBaJIU(DHKAIMOHHOTO
uccnenoBanusi. [Ipy 3TOM CTOMT OTMETUTh, YTO MPABOBOE PETYIUPOBAHUS
WHCTUTYTa CyACOHBIX MPEJCTABUTENICH B COBETCKUI MEPHOJI HAIIETO TOCyAapcTBa
OBLJIO HEOCTATOYHO MOJAPOOHBIM, YTO TAKKE HE CIIOCOOCTBOBAIO €T0 PA3BUTHIO U
MOCJEAYIOIIEMY COBEPILIEHCTBOBAHMUIO.
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W numb ¢ mpUHSATHEM BbIlIe 00O3HAUYEHHOTO aKTa MPEICTABUTEIHCTBO B
TPaXXTAaHCKOM Tpoliecce MPHOOpEso COBPEMEHHBIM BHUJA, KOTOpBIM Oyner
PaccMOTpeH Jaee.

CynebHOEe TpenCTaBUTENIBCTBO — 3TO BBINOJHEHUE MPOLECCYATbHBIX
JNCHCTBUI OMHUM IUIIOM (TIpEJCTaBUTENIEM) OT UMEHH W B WHTEpecax Ipyroro
autia (peaCcTaBIIsIeMOro).

[IpaBoBasi  CymIHOCTh CYJEOHOTO  NPEICTAaBUTEIBCTBA  COCTOMT B
CIICTYOTIEM:

1. B paMkax cyneGHOTO MpEACTaBUTEIHCTBA MO TPAKIAHCKUM JeliaM OJIHO
auno (MpeACTaBUTENb) ACWCTBYeT OT MMEHHM W B HHTEpecax Ipyroro Juia
(mpeacrasnsieMoro). Ilpu sToM, mpeacTaBuTEns HE MPUHUMAET Ha ceOs MpaBa U
00S13aHHOCTH OTAENIBHO OT MPEICTaBIsIEMOro JIUIa, a HA00OPOT COBEPIIACT BCE
NeHcTBUS OT ero uMeHUu. OTBETCTBEHHOCTh )K€ 3@ yYKa3aHHbIE JEHCTBUSI HECET HE
IPEJICTaBUTEINb, A IPEACTABIAEMBbII, Kak OyATO OH UX COBEPILNI CAMOCTOATEIBHO.

2. [IlpeacraButenh MOXET NpUOOpPETaTh TMpoOIECCyallbHbIE TMpaBa U
O053aHHOCTH B paMKax TpaXKJaHCKOro Ipolecca TOJIbKO B MpeAenax Tex
MOJTHOMOYHH, KOTOPBIMH €TI0 HAJAETHIIO TPECTABISIEMOE JIULIO.

3. Henpro cyneOHOro NpPeNCTaBUTENbCTBA SBISETCSA 3allluTa NpaB MU
UHTEPECOB CTOPOH M TPETbHX JIMI, a TakKkKe OKa3aHWe IOMOIIM Cyay B
OTIIPABJICHUU TIPABOCY NS TIO TPAKIAHCKUM JIeIaM.

4. OOI11eCTBEHHbIE OTHOIIEHUS IO TOBOJY CYAEOHOTO MPEICTaBUTEIHLCTBA
COCTaBIISIIOT 2 CaMOCTOSATEIbHBIC TPYIIIBI, @ UMEHHO «BHYTPEHHHNE)» OTHOIICHUS U
«BHeIHUEY. [Ipy 5TOM BHYTpEHHUE OTHOIICHUS — 3TO OTHOIICHHS, BO3HUKAIOIIIEE
MEXIy TPEACTaBUTEIEM U MPEJICTaBIsIeMbIM, a BHEIIHEE IPABOOTHOILICHUE
MPEICTABUTEIBCTBA MEXKAY MPEICTABUTEIIEM W TPETbUMHU JIMIIAMH, CBS3aHHBIC C
ocymiecTBICHUEM (QYHKIIHNA CyeOHOTO MPEACTaBUTEIHCTRA.

3HaueHue CyaeOHOro MPEACTABUTENbCTBA 3aKIYaeTCs B TOM, 4YTO
CylneOHOe TIPEICTAaBUTENLCTBO MPU3BAHO OOECTICUUTHh 3aAIIUTY NPaB M 3aKOHHBIX
MHTEPECOB YYaCTHUKOB T'PaXKIaHCKOTO CYJIOMPOM3BOJACTBA, a TAKKE€ B HEKOTOPOIl
CTETICHU OKa3aTh COJICHCTBUE OCYIIECTBICHHUIO MPABOCYIMS, TaK KaK OHU CBOMMH
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JNEHCTBUSIMH MOTYT CIOCOOCTBOBaTh Oo0Jiee MPAaBUIBHOMY U BCECTOPOHHEMY
MCCIIEIOBAHUIO TPAKIAHCKOTO Jena.

[IpencraBuTens B IpakAAaHCKOM IPOLECCE - 3TO JIMIO, BBICTYIAIOUIUE B
CyZIeOHOM IpoIecce OT UMEHU MPECTaBIIEMOr0 Ha OCHOBE MIPEIOCTABICHHBIX UM
MOJTHOMOYHM MO OKa3aHWIO MOMOIIM B OCYUIECTBIICHUM IPaB IMPEICTaBISEMOrO,
NPEAOTBPAIICHUIO HApYyIICHUsT 3TUX IIpaB M OKa3aHUs CyJy COJCWUCTBUS B
IIpo1IECCe.

B cootBerctBuu co cratbeit 49 I'TIK PO npencraBuTensiMu B CyJie MOTYT
OBITH JI€eCOCOOHBIE JIMIA, MMEIONINE HaJIeKaluM o0pa3oM 0(OpMIICHHBIE
MOJIHOMOYHSI Ha BEAECHUE Jelia, TM00 JUIa UMEIOIIHE MOJHOMOYMUS Ha Y4acTHs B
IIpoLIeCcCE B CUITY 3aKOHA (3aKOHHBIE IIPEICTABUTEIIN ).

Takum 00pa3oMm, 3aKOH yCTaHABIMBAET 2 TPeOOBaHUS K MPEACTABUTEIIO
JeecriocOOHOCTh U MOJIHOMOYMS Ha BeJleHUE jefa, 0OpMIICHHbIE HaAJIeKalluM
obOpazom.

Heiictytonmii I'TIK P® pomyckaer OJHO HCKIIOYEHHE W3 MpaBujia 00
oopmiieHun nonHOMOYMM. Tak, NOJHOMOYMS TPEACTaBUTENsE MOTYT OBITbh
OINpEJENeHbl TaKK€ B YCTHOM 3asIBICHUM, 3aHECEHHOM B IPOTOKOJ CYIeOHOTro
3ace/laHusl, NI MMCbMEHHOM 3asBJICHUH JOBEPUTEIIS B CYE.

OpnHako B TOJIKOBAaHUM JAHHOW HOPMBI SBJISIETCS IPABOBAs ONPEIEICHHOCTb,
KOTOpas Kak MpeICTaBIAeTCS JOJKHA ObITh YCTpaHEHA Ha YPOBHE pa3bsICHEHUI
Bepxosnoro Cyna P®. B yacTHOCTH, Ha TPAKTUKE YaCTO BCTPEUAIOTCS CUTYyalluH,
KOI/Ia CyIbl TpeOYIOT HEMOCPEICTBEHHOIO Y4YacTHsl JOBEPHUTENS MPHU 3asBICHUU
YCTHOTO  XoOjaTaiicTBa O JoOmycke mpenacraButens. bonee Toro, 6e3
COOTBETCTBYIOILIETO yIOCTOBEPEHUS] JOBEPEHHOCTH NPEICTABUTENIb HE BIPABE
00anoBaTh NPUHATHIN Cy/1€OHBIN aKT, JaKe €CJIU OH Y4acTBOBAJ B PACCMOTPEHHUH
Jiesia o TaKOMy XOJIaTaiCTBY, U €ro MOJTHOMOYKE ObUIO 3a()UKCHPOBAHO.

Opnnako Bepxoablii Cyn P®D B 4aCTHBIX Cilydasix JaBajl COBEPIIEHHO HMHOE
tosnikoBaHue. [loaToMy ykazaHHOE pa3bsiCHEHUE HYXKIAETCS B COOTBETCTBYIOLIEM

3aKpETUICHUH B 0030pe CyAeOHON MTPAKTUKH.
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Taxxe B HacTosiiee BpeMs Ha paccmorpeHun B dPenepanbHom CobOpaHuu
P® naxoauTtcst 3aKOHOMPOEKT, YCTAHABIUBAIOIINN JTOTOJIHUTEIBHBIN TpeOOBaHUs
K JAHHOMY JIUIy, @ UMEHHO HaJIMYU€ BBICHIETO IOPUANYECKOTO 00pa30BaHUs.

OnHako JaHHBINM 3aKOHOMPOEKT HAXOAUTCA B HACTOSIIIMA MOMEHT Ha
PacCMOTPEHHH U €T0 MOJIOKEHUS HE IPUMEHSFOTCS.

Urto ke KacaeTcsd HENOCPEACTBEHHO IIOJHOMOYMI TMPEICTaBUTENS B
rpaxaanckoM npouecce, To ['TIK P® B 3T0M CBA3M yKa3bIBaeT, YTO NPEACTABUTEID
BIIPABE COBEPIIATh OT UMEHU MPEACTABIIIEMOTO BCE MPOLIECCYaTIbHbIE JEHCTBUS.

To ectb mnpencraButrens B MOJHOM Mepe o0nazaer TEMH ke
MPOIECCyaIbHBIMU TTPaBaMU U 00SI3aHHOCTSIMU, YTO M MPEACTABISIEMOE UM JIUIIO.
Opgnako I'K P® ycrtaHoBUI psii MOJHOMOYHMH, KOTOPBIMH MPEICTABUTEIDL IIO
oOimeMy mnpaBuiay He oOnamaer. Takue mNOJHOMOYHSA TpPeOYIOT CHEHHATBHOTO
yKa3aHus B JOBEPEHHOCTH JiMIa. be3 Takoro ykazaHus moapa3yMeBaercs, 4To
MpeICTaBUTENIb UMU HE 00J1a/1aeT.

AJIIBOKaT - 3TO JMLO, IOJy4HMBLIEE B YCTaHOBIEHHOM denepanbHbIM
3akoHOM «OO0 aJBOKaTCKOW JEATeNIbHOCTH M ajBokaType B Poccuiickoit
denepanum» MOPSAAKE CTATYC aABOKATA W NIPABO OCYLIECTBIATH aJBOKATCKYIO
nesTenbHOCTh.  JlaHHBIM — cTaTyc  ajBOKaTta JMII0O NpUOOpeTaeT  mocle
MOJIOKHUTEIBHOTO PEeIIeHUs] KBaTU(UKAIIMOHHON KOMHUCCHHM O TMPUCBOCHUU EMY
TaKOTO CTaTyCa U HEMOCPEACTBEHHO MOCIIE IPUHATHS IPUCATH aJBOKATA.

[IpoueccyanpHbld CTaTyC aJBOKaTa Kak MPEICTABUTENS IO TPAKIAHCKUM
nenamM B OOJBIIMHCTBE NPOLIECCYANbHBIX MOJOXEHUH COOTBETCTBYET CTaTyCy
npeacraButens. OTHAKO, B TO )K€ BPEMS, €TI0 MPOLECCYANbHBIN CTATYC UMEET P
0COOEHHOCTE, a UMEHHO:

1. Cornacno cratbe 2 @3 «O06 aBOKATCKOUN NEATEILHOCTH U aJBOKATypE B
Poccniickon ®enepannn», aiBOKaT HE BIPABE BCTYIIATh B TPYAOBbIE OTHOLIEHUS B
KauecTBe pa0OTHHKA, 3a HMCKIIOUYEHHWEM HAyYHOW, MPEernoAaBaTEIbCKON W WHOUN
TBOPYECKOW JAEATEIBbHOCTH, a TAaKXKE 3aHUMATh T'OCYJAapPCTBEHHBIE IOJLKHOCTH

Poccuiickoit ®@enepannu, rocyJapcTBEHHBIE TODKHOCTH CyOBEeKTOB Poccuiickoit
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denepaniy, JODKHOCTH TOCYAApPCTBEHHOW CIYyKObBI W MYHUIIUIIATBHBIC
JIOJKHOCTH

Takum 00pa3om, aJIBOKAT HE MOXET MPEICTaBIATh HHTEPEChl OpraHu3alui
B KauecTBe uX paboTHuka. HampoTuB, OH JOMKEH OKa3bIiBaTh IOPUIUYECKHUE
YCIIyT'H OPraHU3allMsIM Ha OCHOBAaHUU JOroBopa 00 OKa3aHUM TaKUX YCIYT.

2. AnBOKarckasi AESATEIbHOCTh OCYILIECTBIISIETCS HAa OCHOBE COTJIALICHUS
MEXKJly aJIBOKaTOM M joBeputTeneM. [Ipu 3ToOM CylecTBEHHBIM YCIOBHUEM TaKOTO
JnoroBopa  OyAeT  SBISATBCA ~ YCJIOBHSL — pa3Mep  BBIIUIATHL  JIOBEPUTENIEM
BO3HArPXKJICHUS 3a OKa3bIBAEMYIO HOPUIUMYECKYIO momolib. [Ipu 3TOM MHOrue
aJBOKATCKUE€ OOpa30BaHMsI YCTAHABJIMBAIOT CBOM Tapudbl Ha OKazaHUs
IOPUUYECKON TIOMOIIM, KOTOpbIE OYIyT CIYXKHUTh IS CyJa OPUEHTHPOM IIpH
B3BICKAHUM CYJIEOHBIX PAacXOJOB Ha OIUIATY YyCIyr mpeactaButens. OaHako, s
MPEACTABUTENS,, HE MMEIOIIEro CcTaTyca aJIBOKara, YKa3aHHbIE paCLEHKU
YUUTHIBATHCSI HE MOTYT, YTO OOYCIIABIMBACT Pa3IUyus MPOIIECCYaIbHOTO CTaTyca
JTAHHBIX JIUII.

3. AnBokarckoe oOpa3oBaHME BBIAACT aJBOKATY-TIPEICTABUTENO OpJIep Ha
y4yacTHUE B JIeJi€ B KauecTBe mnpenacraBurens. [loaTomy miist agBOKaTOB JIEMCTBYET
0COOBII YIIPOIIEHHBIN MOPSIOK OCYIIECTBICHHS CBOMX MTOJTHOMOYHM.

4. Cnenyromiee pa3iuuMs MPOLECCYaJbHOrO CTaryca aJBoKara U
MPEJACTABUTENSI BBIPAXKAETCSI B OO0S3aHHOCTAX JaHHBIX Jmi. YTo KacaeTcs
MIPEICTaBUTEIISI, HE UMEIOIIEro CTaTyca agBoKara, TO €ro ImpaBa U 00s13aHHOCTH TI0
OTHOUIEHUID K  JOBEPUTEII0  PEryJIUpPYIOTCA  MOJIOKEHUSMH  JOTOBOpPA,
3aKJIOUEHHOTO C TakKUM TpeAcTaBUTENeM, JU0O0 B Ciy4yasXx 3aKOHHOIO
MPEACTABUTENIHLCTBA — HOPMAaMU JEHCTBYIONIETO 3aKOHOAATENbCTBA.

OnHako, YTO KacaeTcs aJBOKATOB, TO OOBEM HX 00SI3aHHOCTEH
ycTaHaBiauBaeTca He noroBopom, a ®3 «OO0 anBOKaTCKON AESATENBHOCTH U
anBokatype B Poccuiickoit deneparun». Takke agBokaT 00s3aH OCYIIECTBHUTH
CTpaxoBaHHUE prcKa CBOEH MpodecCUOHATIBHOM UMYIIIECTBEHHOM OTBETCTBEHHOCTH
3a HapyllIeHHWe yCIOBUN 3aKIIFOYEHHOTO C JOBEPUTETIEM COTJAIIeHHUs] 00 OKa3aHUHU

opuaudeckoil momomu. Takum oOpa3oM, OBEpUTENb, BHIOpABIINNA B KayeCTBE
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CBOETO TPEICTABUTENS aJBOKaTa, BCerga OyaeT WMETh TapaHTHIO TOJyYCHHS
KOMIICHCAllUM, B CJIy4ya€ HEHUCIOJIHEHHUS aJBOKATOM CBOMX OOS3aHHOCTEH IO
JIOTOBODPY.

Haxonen, B coorBerctBum co crareert 50 I'TIK P® npencraBurenem mno
HAa3HAUYCHUIO CyJa B CJly4a€ OTCYTCTBUS NPEACTABUTENSI y OTBETUMKA, MECTO
JKUTEJIBCTBA KOTOPOTO HEU3BECTHO, a TakKKe B JPYrUX MPEIyCMOTPEHHBIX
dbeneparbHBIM 3aKOHOM MOYKET BBICTYIIATh TOJBKO aJIBOKAT.

[TonBost UTOTM HACTOSIIEH TJIaBbI BBITYCKHON KBaTU(DUKAIIMOHHOW PabOTHI,
CIEQYyET OTMETHUTh, UYTO MPOLECCYAIbHBIM CTATyC aJBOKAaTa W MPEACTABUTENS B
paMKax TPa)KJaHCKOTO MpoIlecca Mo OOJIbIICH YacTH CXOJIHBI, 32 HCKIIOYCHUEM
HEKOTOPBIX IMOJIOKEHUM, ONIPEICIISIFOIIMX MTPOLIECCYABHBIA CTATYC aJBOKaTa.

OCHOBHBIC HaNpAaBJICHUS NEATEIBHOCTH aJBOKAaTa, KAaK NPEIACTABUTEINS B
IpaXJIaHCKOM TMpOoIlecce OMpeaesieHbl yxe paHee oOo3HaueHHBIM D3 «O06
aJIBOKAaTCKOM JEATEIbHOCTH M ajBokarype B Poccuiickor ®enepaumm». Tak,
COTJIACHO aHAJIU3y CTaThH 2 YKAa3aHHOTO 3aKOHA, OKa3bIBasl IOPUIUYECKYIO TOMOIIb
B paMKax IpakJIaHCKOI0 MPOoILecca, aJBOKAT:

1. naeT KOHCYJbTAllMM U CHPABKHU MO MPABOBBIM BOMpPOCaM KaK B YCTHOM,
TaK ¥ B IUCbMEHHOHN (hopMme;

2. COCTaBJISCT 3asBJICHUS, JKAJIOOBI, XOJaTalicTBa M JPyrue JOKYMEHTHI
MPaBOBOT'0 XAPAKTEPA;

3. ydacTByeT B KadeCTBE IIPEACTABHUTENIS JOBEPUTEIS B TPaKIaHCKOM
CyJONPOU3BOJICTBE;

4. yyacTByeT B KaueCTBE MpPEJCTABUTENS JOBEPUTENST B pa30OUpPATEIbCTBE
JIel B TPETEHCKOM CyJe, MEXIYHApOJIHOM KOMMEpUYEeCKoM apbutpaxe (cyne) u
WHBIX OpraHax pa3pemnieHus KOH(QIUKTOB;

O. MPENCTABISIET HMHTEPEChl JOBEPUTEIS B OpraHax ToCyIapCTBEHHOM
BJIACTH, OpPraHaX MECTHOTO CaMOYIIPaBJIEHUS, OOIIECTBEHHBIX OOBEIUHECHUSX U
MHBIX OpTaHU3alusIX;

6. ygacTByeT B KauecTBE MPEACTABUTENS JTOBEPUTENS B HCIIOJHUTEILHOM
MPOU3BOJICTBE.
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Kpome Toro, agBokar TakKe MOXKET OKa3blBaTb M HHYIO IOPHUINYECKYIO
MOMOILIb, HE 3alPENICHHYIO (peAepabHBIM 3aKOHOAATEIbCTBOM.

B pamkax rpakgaHCKOro CyZONPOM3BOJCTBA JUIS pEalu3allid YKa3aHHBIX
byHKIMI afgBokaTy OBUI MPEAOCTaBICH IENbIM psii MpOIeCCyalbHBIX MpPaB, a
MMEHHO IpaBO cOOMpaTh CBEACHUS, HEOOXOAMMBIC AJI OKa3aHUs IOPUAMYECKOM
IIOMOIIH, ITPABO aJBOKATa CAMOCTOSATEIBHO ONPALIMBATH JIUL, IIPEANIOIOKUTEIBHO
BJaACOMKX HH(OpMalnuend Mo Jely B paMKax KOTOPOTO aJBOKaT OKAa3bIBAeT
HEOOXOUMYI0 TOMOIIb (MpU HAJW4YUs COTJIacUsl JAHHBIX JMI[), [0 KOTOPOMY
aJIBOKaT OKa3bIBAET IOPUAMYECKYIO IMOMOILIb, NMPaBO COOMpaTh U MPEACTABISTH
pa3nuyHble  JTOKYMEHTBI,  KOTOpblE  MOTYyT  OBITh  INpPU3HAHBI  CYJAOM
JIOKa3aTesIbcTBaMU 10  JIeJly, NPHBJIEKaThb pPa3JU4HbIX CHEUUATUCTOB JUIA
pPa3bACHEHHSI BONPOCOB, CBSI3aHHBIX C OKAa3aHMEM IOPUAMYECKOM MOMOLIM Ha
JIOTOBOPHOW OCHOBE; (PMKCHpPOBaTh HMH(OpPMAIMIO, B TOM YHUCJIE C MOMOUIBIO
TEXHUYECKUX CPEJNCTB, COJAEPXKAILYIOCS B MaTepHallax Jena, M0 KOTOPOMY OH
y4acTBYET B KQUE€CTBE MPEICTABUTEIIS.

Kpome Toro, agBokaT Takke MMEET MPaBO COBEPIIATH MUHBIE JACHCTBUS, HE
MPOTHUBOpEYAIIINE 3aKOHOAATENbCTBY Poccuiickoin denepaiiuy B paMKax OKa3aHUs
FOPUIUYECKOMN TTOMOIIIH.

OpnHako, B OTIMYME OT IPEACTaBUTENEH, KOTOPBIE IO CBOEMY JKEIaHHUIO
MOTYT Tak>K€ OCYIECTBIATh JaHHbIE OJHOMOYHS, Y aIBOKaTa €CTh 0c000€ Mpaso,
KOTOPOE OTINYAET €r0 OT UHBIX IPEACTABUTEINIEH 110 TPAKIAHCKOMY JENTY.

Tak, ctates 6.1 @3 «OO0 anBOKAaTCKON NESITEIBHOCTH M aJBOKaType B
Poccniickont ®enepanum» yCTaHABIMBAET, YTO aJBOKAT BIIPABE HANPABIATH B
opraHbl TOCYyJIapCTBEHHOM BJIaCTH, OpPraHbl MECTHOI'O  CaMOYIPABJICHMS,
OOIIECTBEHHbIE OOBEANMHEHUS! U MHbIE OPraHU3allMM B IMOPSAKE, YCTAHOBIECHHOM
nanaeiM - D3, oduuManpHOE OOpalleHHe MO0 BXOIIIIMM B KOMIIETEHIUIO
YKa3aHHBIX OPraHOB M OpraHM3aluil BOIpOCaM O MPEJOCTABICHHH CIPaBOK,
XapaKTEPUCTUK U  HMHBIX  JOKYMEHTOB, HEOOXOJMMBIX JJIi  OKa3aHus

KBTH(UITUPOBAHHON IOPUIUIECKOMN TTOMOIIIH.
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Jlanee B pamMKax HAcTOSIIEH BBIMYCKHOW KBaTU(PUKAMOHHON pPaOOTHI
ClIeAyeT CKa3aTb O TOM, YTO HEMOCPEACTBEHHO B paMKaX I'PaKIaHCKOIO IIporecca
aZBOKAT-TIPE/ICTABUTENL BIIPABE COBEPIIATH OT HMEHHM NPEACTABISIEMOrO BCE
npoueccyanbHble AeicTBUsA. OIHAKO B CHIYy TMOJOKEHHA 3aKOHA aJBOKAT
npuoOpeTaeT IaHHbIE MpaBa HA OCHOBAHWU 0COOOTO JIOKYMEHTAa — OpJiepa.

Taxxe cnemyer ormerutb, yto ®3 «OO0 agBOKATCKOW IEATEIBHOCTH U
anBokatype B Pocculickonn @enepanumn» YCTAaHABIMBACT TAaKXKE U PAl
cnenupuyueckux o0sf3aHHOCTEM aJBOKaTa B paMKax IPakIaHCKOTO Mpollecca, a
MMEHHO: YE€CTHO, Pa3yMHO M JI0OpPOCOBECTHO OTCTaMBaTh IMpaBa M 3aKOHHBIE
MHTEPECHI JOBEPUTEIISI BCEMU HE 3aMPEIICHHBIMH 3aKOHOAATEIbCTBOM Poccuiickoi
denepanuu cpeACcTBAMU; COONIOAATH KOACKC MPOPECCUOHATIBHON STUKH aJIBOKaTa
U UCIIOJNHATH PEIICHHUS OPraHOB aJIBOKAaTCKOM manaTel cyObekTa Poccuiickoit
Oenepannun, PenepanbHOM mNanatel anBokaToB Poccuiickont  dDenepannu,
MPUHATHIE B TIpeAenax UxX KoMreTeHuu. OnsaTh xe JJIsl PEICTaBUTENS B paMKax
rpakIaHCKOrO0 IMpoLecca, KOTOPbIM HE HWMEET CTaryC aJBOKaTa, JIaHHbIC
TpeOOBaHMs HE YCTAHOBJICHBI, & MIOATOMY HET OOS3aHHOCTU MO UX COOJIOICHHUIO;
aJIBOKaT Takke 00s3aH XpaHHUTh AJIBOKATCKyro TalHy. Ilpu 3TOM neicTByromMiA
3aKOH YCTAHABJIMBACT, YTO aJBOKATCKOM TAaWHOW SIBJISIOTCS JIFOOBIE CBEACHUS,
CBSI3aHHBIE C OKa3aHUEM aJBOKATOM FOPUANYECKON ITOMOIIHA CBOEMY JOBEPUTEIIO.

[TosToMy, mpoBeas aHalIW3 BCEX BBINICHA3BAHHBIX IOJOXKEHUW MOMXKHO
OTMETHUTh, YTO B COBOKYIMHOCTHM YKa3aHHBIH CTAaTyC U OCOOCHHOCTH Y4YaCTHS
aZBOKATA-NIPEICTABUTENSL B pPAMKax TPaXTAHCKOIO IpoLecca  IMO3BOJIIOT
OXapaKTEepU30BaTh €ro Kak OoJjiee MpodhecCHOHAIBHOTO IOpHUCTa, 00J1aTaroIIero
JIOCTAaTOYHBIMH 3HAHUSMHU U ONBITOM JUISI TOTO, YTOOBI Ha MPOGeCcCHOHATHHON
OCHOBE BBIITOJIHUTH 33/1a41, BO3JIOKEHHBIE HA HETO 3aKOHOM U JIOBEPUTEJIEM.

[Ipu oTOM  Takke MPEACTABISETCS  HEOOXOIUMBIM  PaCCMOTPEThH
BO3MOXXHOCTh YYacTUs TOJIKO aJIBOKaTOB KaK TNIPEACTaBUTENIEd B paMKax
rpaxkaanckoro npouecca. Cpasy ciienyeT OTMETUTh, YTO HEKOTOPBIE COBPEMEHHBIE
aBTOPHl  BBICKA3bIBAINCh 33 BBEJICHHE TaK Ha3bIBAEMOM  «aJBOKATCKOMU
MOHOIIOJINMY, 3alpElIAONIC y4acTHE KaK NPEACTaBUTENICH HWHBIX JIAL, KpOMeE
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aJIBOKATOB (3a MCKIIFOUEHHEM CIIy4YaeB 3aKOHHOI'O IpeJCcTaBUTENbCTBa). OaHaKo, C
JAaHHOW TO3UIMEH YKa3aHHBIX aBTOPOB HENb3s corjacuThes. Kak yxke ObLIO
OTMEUYEHO B  paMKaX  HACTOSIIEr0  BBITYCKHOTO  KBAJIU(PUKAIMOHHOTO
WCCJIEIOBAHMS, aJBOKAaT MMeEeT OcCOObIi NpaBOBOM CTaTyCc M, KakK IpaBuio,
OombIIel ypoBeHb KBadU(UKAIMK, 4YeM OOBIYHBIA MPEACTaBUTENIb B paMKax
rpaxxaaHckoro mnporecca. OgHako 0OIIEU3BECTHO, YTO B paMKaxX TpakJIaHCKOTO
mpolecca CyIIECTBYIOT Jella pa3MdyHOM KaTeropud, B TOM YHCIE€ H HE
SBJISIONINECS CIOXKHBIMU. [1l03TOMY yyacTue ajjBokaTta BO MHOTHX JieJaX HE MOXKET
OBITH 00YCJIOBIIEHO UX CII0KHOCTHIO. [I03TOMY BBEZIeHHE aIBOKATCKONH MOHOIIOIUH

B paMKax IrpaXxaaHCKoOIo mponecca nmpcacTaBIsiCTCA HCHeHeCOO6pa3HBIM.
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